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This memorandum sets forth preliminary legal guidance on the implications of the
Supreme Court's decison in Adarand Condructors Inc. v. Pefla, which hed that "strict
scrutiny” is the standard that governs judicial review of the congtitutionality of federal
affirmative action programs that use racial and ethnic criteria as a basis for decisionmaking.
The memorandum is not intended to serve as a definitive statement of what Adarand means for
any particular affirmative action progrant rather, it is intended to provide a general overview
of the Court's decison and the application of the drict scrutiny standard in the context of
affirmative action.

June 28, 1995
MEMORANDUM TO GENERAL COUNSELS

This memorandum sets forth preliminary lega guidance onthe implications of the Supreme
Court's recent decisonin Adarand Constructors, Inc. v. Pefia, 63 U.S.L.W. 4523 (U.S. June 12,
1995), which held that federal affirmative action programs that use racia and ethnic criteria asa
bass for decisonmaking are subject to drict judicid scrutiny. The memorandum is not intended
to serve as a ddinitive atement of what Adarand means for any particular afirmative action
program. Nor does it consider the prudential and policy questions relevant to responding to
Adarand. Rather, itisintended to provide agenera overview of the Court'sdecison and the new
sandard for assessing the condtitutiondity of federd affirmative action programs.

Our condudions can be briefly summarized. Adarand made applicable to federal
affirmative action programs the same standard of review, drict scrutiny, that City of Richmond v.
JA. Croson Co., 488 U.S. 469 (1989), applied to state and loca affirmative action measures --
withthe important cavest that, inthisarea, Congress may be entitled to greater deferencethanstate
and loca governments. Although Adarand itsdf involved contracting, its holding is not confined
to that context; rather, it is clear that Strict scrutiny will now be gpplied by the courts in reviewing
the federal government's use of race-based criteriainhedth, education, hiring, and other programs
aswell.

The Supreme Court in Adarand was careful to dispd any suggestionthat it was implicitly
holding unconditutiond dl federd affirmative action measures employing racid or ethnic
classfications. A mgority of the Justicesreected the proposition that "strict scrutiny™ of affirmative
actionmeasuresmeans "drict in theory, fatd in fact,” and agreed that "the unhappy persistence of
both the practice and the lingering effects of racid discrimination againg minority groups in this
country” may justify the use of race-based remedid measures in certain circumstances. 63
U.SL.W. at 4533. Seeid. at 4542 (Souter, J., dissenting); id. at 4543 (Ginsburg, J., dissenting).
Only two Justices advocated positions that approach a complete ban on affirmative action.

The Court's decision leaves many questions open -- including the condtitutiondity of the
very programat issue inthe case. The Court did not discussindetail the two requirementsof strict
scrutiny: the governmentd interest underlying anaffirmative action measure must be "compdling”
and the measure must be "narrowly tailored"to serve that interest. Asaconsequence, our analyss
of Adarand's effects on federa action must be based on Croson and the lower court decisons
goplying drict scrutiny to state and loca programs. It is unclear, however, what differences will
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emerge in the gpplication of srict scrutiny to affirmative action by the nationa government; in
particular, the Court expressy left open the question of what deference the judiciary should gve
to determinations by Congressthat affirmetive actionis necessary to remedy discrimination against
racid and ethnic minority groups. Unlike state and local governments, Congress may be able to
rely on nationd findings of discriminationto judify remedia racial and ethnic classfications; it may
not have to base such measures on evidence of discriminationinevery geographic locale or sector
of the economy that is affected. On the other hand, as with state and local governments under
Croson, Congress may not predicate race-based remediad measures on generalized, historical
societd discrimination.

Two additiond questions merit mention at the outset. First, the Court has not resolved
whether a governmenta inditution must have suffident evidence of discrimination to establish a
compdling interest in engaging in race-based remedial action before it takes such action. A
number of courts of appedls have consdered this question inreviewing state and locdl affirmative
actionplans after Croson, and dl have concluded that governments may rely on" post-enactment”
evidence-- that is, evidence that the government did not consider when adopting the measure, but
that reflects evidence of discrimination providing support for the government's determination that
remedia actionwaswarranted at the time of adoption. Those courts have said that the government
must have had some evidence of discrimination when ingtituting an affirmative action measure, but
thet it need not marshd dl the supporting evidence at that time. Second, while Adarand makes
clear that remedying past discriminationwill in some circumstances congtitute a compelling interest
auffident to judtify race-based measures, the Court did not addressthe condtitutionality of programs
amed at advancing nonremedia objectives -- such as promoting diversity and incluson. For
example, under Justice Powell's controlling opinion in Regents of the University of Cdifornia v.
Bakke, 438 U.S. 265 (1978), increasng the racia and ethnic diverdty of the student body at a
universty congtitutesacompelinginterest, because it enrichesthe academic experienceoncampus.
Under drict scrutiny, it is uncertain whether and in what settings diversity is a permissible god of
affirmative action beyond the higher education context. To the extent thet affirmative actionisused
to fodter racia and ethnic diversity, the government must seek some further objective beyond the
achievement of diversty itsdf.

Our discussion in this memorandum proceeds in four steps. In Section |, we analyze the
facts and holding of Adarand itsdf, the scope of what the Court did decide, and the questionsiit
left unanswered. Section |1 addresses the strict scrutiny standards as applied to state and local
programs in Croson and subsequent lower court decisons, we congder the details of both the
compelinginterest and the narrow tailoring requirements Croson mandated. 1n Section 11, weturn
to the difficult question of how precisely the Croson standards should apply to federa programs,
with a focus on the degree of deference courts may give to congressional determinations that
affirmative action iswarranted. Findly, in an gppendix, we sketch out a series of questions that
should be considered inandyzing the vaidity under Adarand of federal affirmetive action programs
that employ race or ethnicity asacriterion. The gppendix isintended to guide agencies as they
begin that process.
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The Adarand Case

A. Facts

Adarand involved a condtitutiona challenge to a Department of Transportation ("DOT")
program that compensates persons who receive prime government contracts if they hire
subcontractors certified as smdl businesses controlled by "socidly and economicaly
disadvantaged” individuds. The legidation on which the DOT program is based, the Small
Business Act, establishes a government-wide goal for participation of such concernsat "not less
than 5 percent of the total vaue of dl prime contract and subcontract awards for each fiscal year."
15 U.S.C. § 644(g)(1). The Act further provides that members of designated racid and ethnic
minority groups are presumed to be socidly disadvantaged. 1d. § 637(a)(5), § 637(d)(2),(3); 13
C.F.R. § 124.105(b)(1).! The presumption is rebuttable. 13 C.F.R. 88 124.111(c)-(d),
124.601-124.609.?

In Adarand, a nonminority firm submitted the low bid on a DOT subcontract. However,
the prime contractor awarded the subcontract to a minority-owned firm that was presumed to be
socidly disadvantaged; thus, the prime contractor received additiona compensation from DOT.
63 U.S.L.W. at 4525. Thenonminority firm sued DOT, arguing thet it was denied the subcontract
because of a racid dassfication, in violaion of the equa protection component of the Fifth
Amendment's Due Process Clause. The digtrict court granted summary judgment for DOT. The
Court of Appeals for the Tenth Circuit affirmed, holding that DOT'srace-based action satisfied the
requirements of "intermediate scrutiny,” whichit determined was the applicable standard of review
under the Supreme Court's rulingsin Metro Broadcadting, Inc. v. FCC, 497 U.S. 547 (1990), and
Fullilove v. Klutznick, 448 U.S. 448 (1980). See Adarand, 63 U.S.L.W. at 4525.

B. The Holding

By afive-four vote, inanopinionwrittenby Justice O'Connor, the Supreme Court held in
Adarand that gtrict scrutiny is now the standard of condtitutiond review for federal affirmative

! The fdlowing groups are entitled to the presumption: African American; Hispanic; Asian Padific;
Subcontinent Asan; and Native American. See Adarand, 63 U.S.L.W. at 4524. Thislig of digiblegroups

pardldsthat of many federd affirmative action programs.

2 DOT aso usesthe subcontractor compensationmechanisminimplementing the Surface Transportation
and Uniform Relocation Assistance Act of 1987 ("STURAA"), Pub. L. No. 100-17, § 106(c)(1), 101
Stat. 145, and itssuccessor, the Intermodal Surface TransportationEfficiency Actof 1991 ("ISTEA"), Pub.
L. No. 102-240, § 1003(b), 105 Stat. 1919-22. Both laws provide that "not less than 10 percent” of
fundsappropriated thereunder "shal be expended with small business concerns owned and controlled by
socidly and economicdly disadvantaged individuds” STURAA and ISTEA adopt the Smdl Business
Act'sdefinitionof "socidly and economicaly disadvantaged individud," indudingthe applicable race-based

presumptions. Adarand, 63 U.S.L.W. at 4525.
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actionprograms that use racid or ethnic classfications asthe bags for decisonmaking. The Court
made clear that this standard appliesto programs that are mandated by Congress, as well as those
undertaken by government agencies on ther own accord. 63 U.S.L.W. at 4530. The Court
overruled M etro Broadcasting to the extent that it had prescribed amore lenient standard of review
for federal affirmative action measures. 1d.2

Under gtrict scrutiny, aracia or ethnic classfication must serve a*compdling interest” and
must be "narrowly tailored” to serve that interest. 1d.* Thisisthe same standard of review that,
under the Supreme Court's decision in City of Richmond v. JA. Croson Co., 488 U.S. 469
(1989), applies to affirmative action measures adopted by state and loca governments. Itisalso
the same standard of review that applies to government dassfications that facidly discriminate
againg minorities 63 U.S.L.W. at 4529, 4531.

Inaportionof her opinionjoined by Chief Justice Rehnquis, Justice Kennedy, and Judtice
Thomeas, Justice O'Connor sought to "dispel the notion that strict scrutiny is “gtrict in theory, but
fatd in fact™ when it comesto afirmative action. |d. at 4533 (quoting Fullilove, 448 U.S. at 519
(Marsndl, J.,, concurring inthe judgment)). While that familiar maxim doubtless remains true with
respect to cassfications that, on thar face, angle out racia and ethnic minorities for invidious
treatment,” Justice O'Connor's opinion decl ared that the federa government may have a compeling
interest to act on the basis of race to overcome the "persistence of both the practice and lingering
effects of racid discriminationagaingt minority groupsin thiscountry.” Id. In this respect, Justice
O'Connor's opinion in Adarand tracks her mgority opinionin Croson. There, too, the Court
declined tointerpret the Congtitutionasimposing aflat ban on affirmative action by state and local
governments. 488 U.S. at 509-11.

Two members of the Adarand mgority, Justices Scdia and Thomas, wrote separate
concurring opinions in which they took a more stringent postion. Consistent with his concurring
opinion in Croson, Justice Scalia would have adopted a near-absolute conditutiona bar to
afirmative action. Taking issue with Justice O'Connor's proposition that racid classifications may

3 Justice O'Connor (dong with three other Justices) had dissented inMetro Broadcasting and urged the

adoption of drict scrutiny as the slandard of review for federd affirmative action measures.

“4 A dassification reviewed under intermediate scrutiny need only (i) serve an"important” governmental
interest and (ii) be "subgantialy related” to the achievement of that objective. Metro Broadcasting, 497
U.S. at 564-65.

® See, e0., McLaughlin v. Florida, 379 U.S. 184, 192 (1964) (racid and ethnic dassifications that
dngle out minorities for disfavored trestment are in dmog dl circumgtances "irrdevant to any
condtitutionaly acceptable legidative purpose’) (internd quotations omitted); Lovingv. Virginia, 388 U.S.
1, 11 (1967) ("There is patently no legitimate overriding purpose independent of invidious recia

discrimination which judtifies” sate law that prohibited interracid marriages).
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be employed in certain circumstances to remedy discrimination against minorities, Justice Scaia
stated that the "government cannever have a"compelling interest’ in discriminating on the badis of
raceto "make-up' for past racia discrimination in the opposite direction.” 63 U.SL.W. a 4534
(Scaha, J., concurring in part and concurring in the judgment).  According to Justice Scalia,
[|]nd|V|dudswho have beenwronged by unlawful racia discriminationshould be madewhole; but

under our Condtitution there can be no such thing as either a creditor or a debtor race. That
concept isdiento the Condtitution'sfocus ontheindividud . . . ." Id. Thecompensation of victims
of spedific instances of discriminationthrough *make-whol€e' rehac which Justice Scdlia accepts as
legitimate, is not afirmaive action, as that term is generdly understood.  Affirmative action is a
group-based remedy: whereagroup has been subject to discrimination, individua membersof the
group can benefit fromthe remedy, evenif they have not proved that they have been discriminated
againg persondly.” Justice O'Connor'streatment of affirmativeactionin Adarand is consistent with
this understanding.

Although Jugtice Thomasjoined the portion of Justice O'Connor's opinionholding thet the
government's interest in redressing the effects of discrimination can be sufficiently compeling to
warrant the use of remedia racid and ethnic classifications, he apparently agrees with Jugtice
Scaliasreg ection of the group-based approachto remedying discrimination.  Justice Thomas stated
that the "government may not meke digtinctions on the basis of race" and that it is "irrdevant
whether agovernment'srecia classfications are drawn by those who wish to oppress arace or
by those who have a sincere desire to help those thought to be disadvantaged.” 1d. (Thomas, J.,
concurring in part and concurring in the judgment).

® In his Croson concurrence, Justice Scalia said that he believesthat "thereis only one circumstanceiin
which the States may act by race to “undo the effects of past discrimination”. where that is necessary to
eliminate their own maintenance of a systlem of unlawful racia dassfication.” 488U.S. at 524 (Scdlia, J.,
concurring in the judgment). For Justice Scalia, "[t]his ditinction explains [the Supreme Court's] school
desegregation cases, in which [it has| made plain that States and locdities sometimes have an obligation
to adopt race-conscious remedies. 1d. The school desegregation cases are generdly not thought of as
affirmative action cases, however. Outside of that context, Justice Scalia indicated that he believes that
"[at least where state or local action is at issue, only a socia emergency rigng to theleve of imminent
danger to lifeand limb . . . canjudtify anexceptionto the principle embodied in the Fourteenth Amendment
that our Condtitution is color-blind." 1d. at 521.

" See Local 28, Sheet Metal Workers Int'l Assnv. EEOC, 478 U.S. 421, 482 (1986); Wygant V.
Jackson Bd. of Educ., 476 U.S. 267, 277-78 (1986) (pl urdlty opinion); |d a 287 (O'Connor, J.,
concurring).

-5-
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The four dissenting Justicesin Adarand (Justices Stevens, Souter, Ginsourg, and Breyer)®
would have resffirmed the intermediate scrutiny standard of review for congressonally authorized
afirmative actionmeasuresestablished in M etro Broadcasting, and would have sustained the DOT
program on the bass of Fullilove, where the Court upheld federd legidation requiring grantees to
useat least ten percent of certain grants for public works projects to procure goods and services
from minority busnesses. Judtices Stevens and Souter argued that the DOT program was more
narrowly talored than the legidation upheld in Fullilove. 63 U.S.L.W. at 4539-41 (Stevens, J.,
dissenting); id. at 4542 (Souter. J., dissenting). All four dissenters stressed that there is a
congtitutiond digtinction betweenracial and ethnic classfications that are designed to ad minorities
and cdlassfications that discriminate againgt them. As Justice Stevens put it, thereis a difference
betweena"No Trespassing” sgn and a"wecomemat.” 1d. at 4535 (Stevens, J., dissenting). See
id. ("an attempt by the mgjority to exclude membersof a minority race from aregulated market is
fundamentdly different from a [race-based] subsidy that enables a relatively small group of
[minorities] to enter that market."); see dso id. at 4543 (Souter, J., dissenting); id. at 4544
(Gingburg, J., dissenting). For the dissenters, Justice O'Connor's declaration that strict scrutiny of
afirmative action programs is not "fad in fact" ggnified a "common understanding’ among a
majority of the Court that those differences do exi<t, and that affirmative action may be entirdy
proper in some cases. 1d. at 4543 (Ginsburg, J., dissenting). In Justice Ginsburg's words, the
"divigons' among the Justices in Adarand "should not obscure the Court's recognition of the
persstence of racid inequdity and a mgority's acknowledgment of Congress authority to act
afirmativey, not only to end discrimination, but al so to counteract discrimination'slingering effects.”
Id. The dissentersa so emphasized that thereisa"sgnificant difference between adecison by the
Congress of the United States to adopt an affirmative-action program and such a decison by a
State or amunicipdity.” Id. at 4537 (Stevens, J., dissenting); id. at 4542 (Souter, J., dissenting).
They stressed that unlike state and local governments, Congress enjoys express congtitutional
power to remedy discrimination againg minorities; therefore, it has more latitude to engage in
afirmative action than do state and local governments. 1d. at 4538 (Stevens, J., dissenting).
Justice Souter noted that the mgority opinion did not necessarily imply a contrary view. |d. at
4542 (Souter, J., dissenting).

Thus, there wereat most two votesin Adarand (Justices Scalia and Thomas) for anything
that approaches a blanket prohibition on race-conscious afirmeive action. Seven justices
confirmed that federd affirmative action programs that userace or ethnicity as a decisond factor
can be legdly sustained under certain circumstances.

C. Scope of Adarand

8 Judtice Stevens wrote a dissenting opinion that was joined by Justice Ginsburg. Justice Souter wrote
a dissenting opinion that was joined by Jugtices Gindburg and Breyer. And Justice Ginsburg wrote a
dissenting opinion that was joined by Justice Breyer.

-6-
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Although Adarand involved government contracting, it is clear from the Supreme Court's
decision that the drict scrutiny standard of review applies whenever the federal government
voluntarily adopts aracia or ethnic classficationas abasis for decisonmaking.® Thus, the impact
of the decison is not confined to contracting, but will reach race-based affirmative action in hedth
and education programs, and in federal employment.’® Furthermore, Adarand was not a " quota’
case: its standards will apply to any dasdfication that makes race or ethnicity a bags for
decisonmaking.** Mereoutreach and recruitment efforts, however, typically should not be subject
to the Adarand standards. Indeed, post-Croson cases indicate that such efforts are considered
race-neutral means of increasing minority opportunity.'? In some sense, of course, the targeting
of minorities through outreach and recruitment campaigns involvesrace-conscious action. But the
objective thereisto expand the pool of gpplicantsor bidders to include minorities, not to use race
or ethnicity inthe actua decison. If the government does not useracia or ethnic classficationsin
sdlecting persons from the expanded pool, Adarand ordinarily would be ingpplicable.®

° By voluntary afirmative action, we mean racid or ethnic classifications that the federa government
adoptsonitsown initiative, through legidation, regulations, or internd agency procedures. This should be
contrasted withaffirmative actionthat is undertaken pursuant to a court-ordered remedid directive inarace
discriminationlawslit againg the government, or pursuant to a court-approved consent decree settling such
aauit. Prior to Croson, the Supreme Court had not definitely resolved the standard of review for court-
ordered or court-approved afirmative action. See United Statesv. Paradise, 480 U.S. 149 (1987) (court
order); Locd 93, Intl Assn of Firefightersv. City of Cleveland, 478 U.S. 501 (1986) (consent decree).
The Court has not revisited the issue Snce Crosonwas decided. Lower courts have gpplied strict scrutiny
to affirmative action measures in consent decrees. See, e.q., Stuart v. Roache, 951 F.2d 446, 449 (1st
Cir. 1991) (Breyer, J.).

10 Title VII of the 1964 Civil Rights Act isthe principa federd employment discrimination statute. The
federd government is subject to its strictures. See 42 U.S.C. § 2000e-17. The Supreme Court hasheld
that the Title VII redtrictions on affirmative action in the workplace are somewhat more lenient than the
condtitutiond limitations. See Johnsonv. Transportation Agency, 480 U.S. 616, 627-28 n.6 (1987). But
seeid. a 649 (O'Connor, J., concurring in the judgment) (expressing view that Title VII standards for
affirmative action should be "no different” from conditutional standards).

' We do not believe that Adarand cdlsinto question federa assistance to historically-black colleges
and universties.

12 See, eg., Peighta v. Metropalitan Dade County, 26 F.3d 1545, 1557-58 (11th Cir. 1994); Billish
v. City of Chicago, 962 F.2d 1269, 1290 (7th Cir. 1992), vacated on other grounds, 989 F.2d 890 (7th
Cir.) (en banc), cert. denied, 114 S. Ct. 290 (1993); Cora Constr. Co. v. King County, 941 F.2d 910,
923 (9th Cir. 1991), cert. denied, 502 U.S. 1033 (1992).

13 Outreach and recruitment efforts conceivably could be viewed as race-based decisionmaking of the
type subject to Adarand if such effortswork to create a"minorities-only” pool of gpplicants or bidders, or

-7-
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Adarand does not require strict scrutiny review for programs benefitting Native Americans
as members of federdly recognized Indian tribes. In Morton v. Mancari, 417 U.S. 535 (1974),
the Supreme Court gpplied rationa bass review to a hiring preference in the Bureau of Indian
Affars for members of federdly recognized Indian tribes. The Court reasoned that a tribal
classfication is "politicd rather than racid in nature,” because it is "granted to Indians not as a
discreteracia group, but, rather, as members of quas-sovereign tribd entities” 1d. at 554. See
id. at 553 n.24.

Adarand did not addressthe appropriate conditutiond standard of review for affirmative
actionprogramsthat usegender classfications asabasis for decisonmaking. Indeed, the Supreme
Court hasnever resolved the matter.’*  However, both before and after Croson, nearly dl dircuit
court decisons have gpplied intermediate scrutiny to affirmative action measures that benefit
women.”® The Sixth Circuit is the only court that has equated racial and gender classifications:
purporting to rely on Croson, it held that gender-based affirmative action measuresare subject to
grict scrutiny.*® That holding has been criticized by other courts of appeds, which have correctIP/
pointed out that Croson does not speak to the appropriate standard of review for suchmeasures.*’

D. Open Questions on Remand

Adarand did not determine the conditutiondity of any particular federd affirmative action
program. In fact, the Supreme Court did not determine the vaidity of the federal legidation,
regulations, or program at issue in Adarand itsdf. Instead, the Court remanded the case to the
Tenth Circuit for adetermination of whether the messures satisfy grict scrutiny.

if they are so focused on minorities that nonminoritiesare placed at a Sgnificant competitive disadvantage

with respect to access to contracts, grants, or jobs.

14 The lone gender-based dfirmative action case that the Supreme Court has decided is Johnson v.
Transportation Agency, 480 U.S. 616 (1987). But Johnson only involved aTitle VII chalengeto the use

of gender classfications -- no condtitutiona dam was brought. 1d. at 620 n.2. And asindicated above
(see supra note 10), the Court in Johnson held that the Title VII parameters of affirmative action are not
coextensve with those of the Congtitution.

1> See, eq., Endey Branch, NAACPV. Seibdls, 31 F.3d 1548, 1579-80 (11th Cir. 1994); Contractors
Assn v. City of Philadelphia, 6 F.3d 990, 1009-10 (3d Cir. 1993); Lamprecht v. FCC, 958 F.2d 382,

391 (D.C. Cir. 1992) (Thomeas, J.); Coral Consir. Co. v. King County, 941 F.2d at 930-31; Associated

Gen. Contractorsv. City and County of San Francisco, 813 F.2d 922, 939 (Sth Cir. 1987).

16 See Conlinv. Blanchard, 890 F.2d 811, 816 (6th Cir. 1989); see aso Brunet v. City of Columbus,

1 F.3d 390, 404 (6th Cir. 1993), cert. denied, 114 S. Ct. 1190 (1994).
17 See, eq., Endey Branch, NAACPV. Seibdls, 31 F.3d at 1580.
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Adarand left open the possibility that, even under strict scrutiny, programs statutorily
prescribed by Congress may be entitled to greater deference than programs adopted by state and
locd governments. This is a theme that some of the Justices had explored in prior cases. For
example, in a portion of her Croson opinionjoined by Chief Jugtice Rehnquist and Justice White,
Justice O'Connor wrote that Congress may have more laitude than state and loca governments
in utilizing affirmative action. And in his concurrence in Rullilove, Justice Powell, gpplying gtrict
scrutiny, upheld a congressiondly mandated program, and inso doing, said that he was mindful that
Congresspossessesbroad powersto remedy discriminaionnationwide. Inany event, in Adarand,
the Court said that it did not have to resolve whether and to what extent courts should pay special
deference to Congressin evauating federd affirmative action programs under drict scrutiny.

Asdefromarticulating the components of the strict scrutiny standard, the Court's decision
inAdarand provideslittle explanationof how the standard should be applied. For more guidance,
one needs to look to Croson and lower court decisons gpplying it. That exercise is important
because Adarand basicaly extendsthe Crosonrules of afirmative actionto the federal leve -- with
the caveat that gpplication of those rulesmight be somewhat |ess stringent where afirmative action
is undertaken pursuant to congressiona mandate.

. The Croson Standards

In Croson, the Supreme Court considered a condtitutiona chdlenge to a Richmond,
Virginia ordinance that required prime contractors who received city contracts to subcontract at
least thirty percent of the dollar amount of those contracts to businesses owned and controlled by
members of pecified racid and ethnic minority groups -- commonly known as minority business
enterprises ("MBES'). The assarted purpose of Richmond's ordinance was to remedy
discrimination againg minoritiesin the loca congtruction industry.

Croson marked the firgt time that a mgority of the Supreme Court held that race-based
afirmative actionmeasures are subject to strict scrutiny.*® Justice O'Connor'sopinionin Croson'®
sad that "the purpose of drict scrutiny isto “smoke out' illegitimate uses of race by assuring that
the legidative body is pursuing agoa important enough to warrant use of ahighly suspect tool. The
test dlso ensures that the means chosen fit' this compelling god s0 dosdly thet thereislittle or no
possihility that the motive for the dlassficationwasillegitimateracia prejudice or stereotype.” 488
U.S. a 493 (plurdity opinion). Seedsoid. at 520 (Scdia, J., concurring inthejudgment) ("[Strict

18 Crosonwas decided by asix-threevote. Five of the Justicesin the mgjority (Chief Justice Rehnquist,
and Jugtices White, O'Connor, Scdlia, and Kennedy) concluded that strict scrutiny was the applicable
standard of review. Justice Stevens concurred in part and concurred inthe judgment, but consistent with
his long-standing views, declined to "engag[€] in a debate over the proper standard of review to gpply in
affirmative-actionlitigation." 488 U.S. at 514 (Stevens, concurring in part and concurring in the judgment).

19 Justice O'Connor's opinion was for amajority of the Court insome parts, and for aplurdity inothers.
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scrutiny must be gpplied to dl governmentd dassfications by race, whether or not its asserted
purposeis ‘remedid’ or "benign."). Inshort, the compdling interest inquiry centerson "ends' and
asks why the government is dassfying individuals on the basis of race or ethnicity; the narrow
taloring inquiry focuses on "means’ and asks how the government is seeking to meet the objective
of theracid or ethnic classfication.

Applying strict scrutiny, the Court held that (a) the Richmond MBE programdid not serve
a "compdling interest” because it was predicated on insufficient evidence of discrimingtion in the
local condruction industry, and (b) it was not "narrowly tallored" to the achievement of the city's
remedia objective.

A. Compdlling Governmentd Interest

1. Remedid Objectives

Justice O'Connor's opinion in Croson stated that remedying the identified effects of past
discrimination may congtitute a compelling interest that can support the use by a governmental
inditutionof aracia or ethnic classfication. Thisdiscrimination could fal into two categories. Firg,
the government can seek to remedy the effectsof itsown discrimingtion. Second, the government
canseek to remedy the effects of discriminationcommitted by private actorswithinitsjurisdiction,
wherethe government becomes a"passve participant” inthat conduct, and thushel psto perpetuate
asystem of excluson. 488 U.S. at 492 (plurdity opinion); id. at 519 (Kennedy, J., concurringin
part and concurring in the judgment). In either category, the remedy may be amed a ongoing
patterns and practices of excluson, or at the lingering effects of prior discriminatory conduct that
has ceased. See Adarand, 63 U.S.L.W. at 4542 (Souter, J.,, dissenting) ("The Court has long
accepted the view that congtitutiona authority to remedy past discrimination is not limited to the
power to forbid its continuation, but extends to diminating those effects that would otherwise
persist and skew the operation of public systems even in the absence of current intent to practice
any discrimination.”).

Croson requires the government to identify with precison the discrimination to be
remedied. The fact and legacy of generd, historical societd discrimination is an insufficient
predicate for affirmative action: "Whilethereisno doubt that the sorry history of both private and
public discrimination in this country has contributed to a lack of opportunities for black
entrepreneurs, this observation, sanding aone, cannot judtify arigid racid quotain the awarding
of public contracts in Richmond, Virginia" 488 U.S. at 499. Seeid. a 505 ("To accept
Richmond's claim that past societa discrimination adone can serve as the basis for rigid racia
preferences would be to open the door to competing dams for ‘remedid rdief' for every
disadvantaged group.”). Similarly, "amorphous’ clams of discrimination in certain sectors and
indudries are inadequate. 1d. a 499 ("[A]n amorphous claim that there has been past
discrimination in a particular industry cannot justify the use of an unyidding racid quota™). Such
clams "provide]] no guidancefor [the government] to determine the precise scope of the injury it
seeks to remedy, and would have "no logical stopping point.” Id. at 498 (internd quotations
omitted). The Court indicated that its requirement that the government identify with specificity the
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effects of past discrimination anchors remedid affirmative action measures in the present. It
declared that "[i]n the absence of particularized findings' of discrimination, racid and ethnic
classfications could be "ageless in their reach into the past, and timdessinthear ability to affect the
future” 1d. a 498. (interna quotations omitted).

The Court in Croson did not requireajudicid determinationof discrimination in order for
a state or local government to adopt remedia racia or ethnic classficaions. Rather, relying on
Jugtice Powe|'s plurdity opinionin Wygant v. Jackson Board of Educetion, 476 U.S. 267 (1986),
the Court sad that the government must have a""strong basisin evidence for its conclusion that
remedia action was necessary.” Croson, 488 U.S. at 500 (quoting Wygant, 476 U.S. at 277).
The Court then suggested that this evidence should approach "a prima facie case of a condtitutiona
or Satutory violaion" of the rights of minorities. 488 U.S. at 500.2° Notably, the Court said that
sgnificant datigtica disparities between the leve of minority participation in a particular field and
the percentage of qudified minorities in the applicable pool could permit an inference of
discrimination that would support the use of raciad and ethnic dassfications intended to correct
those disparities. 1d. at 507. See id. at 501 ("There is no doubt that where gross statistical
disparities can be shown, they done ina proper case may condtitute prima facie proof of a pattern
or practice of discrimination.”) (internd quotations omitted). But the Court said that a mere
underrepresentation of minorities in a particular sector or industry when compared to general
population datigtics is an inauffident predicate for afirmative action. 1d. (“When specid
qualifications are required to fill particular jobs, comparisons to the generd population (rather than
to the smdler group of individuals who may possess the necessary qudifications) may have little
probetive vaue.") (interna quotations omitted).

Applying its "strong bad's in evidence' test, the Court hdd that the statistics on which
Richmond based its MBE program were not probative of discriminaion in contracting by the city
or loca contractors, but at best reflected evidence of generd societal discrimination. Richmond
had rdlied on limited testimonid evidence of discrimination, supplemented by satistica evidence
regarding: (i) the digparity between the number of prime contractsawarded by the city to minorities
during the years 1978-83 (lessthan one percent) and the city's minority population (fifty percent),
and (ii) the extremdy low number of MBEs that were members of locad contractors trade
asociations. The Court found that this evidence was insufficient. 1t said that more probative

20 |_ower courts have consistently said that Croson requires remedid affirmative action measures to be
supported by a"strong basis inevidence" that suchactioniswarranted. See, eq., Peighta v. Metropolitan
Dade County, 26 F.3d 1545, 1553 (11th Cir. 1994); Concrete Worksv. City and County of Denver, 36
F.3d 1513, 1521 (10th Cir. 1994), cert. denied, 115S. Ct. 1315 (1995); Donaghy v. City of Omaha, 933
F.2d 1448, 1458 (8th Cir.), cert. denied, 502 U.S. 1059 (1991). Some courtshave said that thisevidence
should riseto the leve of primafacie case of discriminationagaingt minorities. See, e.g., ODonnell Condir.
Co. v. Digrict of Columbia, 963 F.2d 420, 424 (D.C. Cir. 1992); Stuart v. Roache, 951 F.2d 446, 450
(1st Cir. 1991) (Breyer, J.); Cone Corp. v. Hillsborough County, 908 F.2d 908, 915 (11th Cir.), cert.
denied, 498 U.S. 983 (1990).
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evidence would have compared, onthe one hand, the number of quaified MBEsin the locd |abor
market with, on the other hand, the number of city contracts awvarded to MBES and the number
of MBEsin theloca contractors associations.

In Adarand, Justice O'Connor's opinion noted that "racia discrimination agang minority
groups in this country is an unfortunate redity,” and as an example, it pointed to the "pervasive,
systematic, and obstinate discriminatory conduct” that underpinned the court-ordered affirmative
action measures that were upheld in United States v. Paradise, 480 U.S. 149 (1987). 63
U.S.L.W. at 4533 (internd quotations omitted).”> Her opinion did not say, however, that only
overwhdming evidence of the sort at issue in Paradise can judify affirmative action. Again,Croson
indicatesthat what isrequired isa" strong basis inevidence' to support the government'sconcluson
that race-based remedia action is warranted, and that such evidence need only approach a prima
facie showing of discrimination againgt minorities. 488 U.S. at 500. The factud predicate in
Paradise plainly exceeded a prima facie showing. Post- Croson lower court decisons support the
conclusionthat the requisitefactud predicate for race-based remedia action does not havetorise
to the leve of discrimination in Paradise.

The Court in Crosonleft openthe questionwhether agovernment may introduce statistical
evidence showing that the pool of qudified minorities would have been larger "but for" the
discriminationthat is to be remedied. Post-Crosonlower court decisions have indicated that such
evidence can be probative of discrimination.?

Croson aso did not discussthe weght to be given to anecdota evidence of discrimination
that a government gathers through complaints filed with it by minorities or through testimony in
public hearings. Richmond had relied on such evidence as additiond support for itsMBE plan, but
the Court discounted it. Post-Croson lower court cases, however, have sad that anecdotal
evidence can buttress satistica proof of discrimination.?

21 The measures at issue in Paradise were intended to remedy discrimination by the Alabama
Department of Public Safety, whichhad not hired ablack trooper at any rank for four decades, 480 U.S.
at 168 (plurdity opinion), and then when blacksfinaly entered the department, had consstently refused
to promote blacks to the upper ranks. 1d. at 169-71.

2 See, eg., Contractors Assn v. City of Philadelphia, 6 F.3d 990, 1008 (3d Cir. 1993); O'Donnell
Congtr. Co. v. Didrict of Columbia, 963 F.2d 420, 427 (D.C. Cir. 1992); cf. Associated Gen.
Contractors v. Cadition for Economic Equity, 950 F.2d 1401, 1415 (9th Cir. 1991) (government had
evidence that an "old boy network” in the local construction industry had precluded minority businesses
from breaking into the mainstream of "qudified" public contractors).

2 See, eg., Contractors Assn v. City of Philadelphia, 6 F.3d at 1002-03 (while anecdotal evidence
of discriminationaone rarely will satisfy the Croson requirements, it can placeimportant glossondatistical
evidence of discrimingtion); Coral Constr Co. v. King County, 941 F.2d at 919 ("[t]he combination of
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In addition, Croson did not discuss which party hasthe ultimate burden of persuason as
to the condtitutiondity of an affirmative action program when it is chalenged in court.  Prior to
Croson, the Supreme Court had spelled out the following evidentiary rule. while the entity
defending aremedid affirmetive action measure bears the initid burden of production to show that
the measures are supported by "a strong basis in evidence,” the "ultimate burden™ of proof rests
upon those challenging the measure to demonstrate thet it is unconditutional. Wygant, 476 U.S.
a 277-78 (plurdity opi niong.24 Lower courts consistently have said that nothing in Croson
disturbs this evidentiary rule®®

Fndly, and perhaps most Sgnificantly, Crosondid not resolve whether a government must
have sufficient evidence of discriminationat hand before it adopts aracid classficaion, or whether
"post-hoc evidence of discriminationmay be used to judtify the classification at alater dete-- for
example, when it is chdlenged in litigation. The Court did say that governments must "“identify
[past] discrimination with some specificity before they may use race-conscious relief.” 488 U.S.
at 504. However, every court of appeals to consider the questionhas adlowed governmentsto use
"pogt-enactment” evidenceto judtify afirmative action -- thet is, evidence that the government did
not cons der when adopting arace-based remedia measure, but that neverthel essreflectsevidence
of discrimination providing support for the determinationthat remedia actionwaswarranted at the
time of adoption.?® Those courts have interpreted Croson as requiring that a government have

convinaing anecdotal and dtatistical evidence is potent;” anecdota evidence can bring "cold numbers to
life"); Cone Corp. v. Hillshorough County, 908 F.2d at 916 (testimonia evidence adduced by county in
developing MBE program, combined with gross statistica disparities in minority participation in public
contracting, provided "more than enough evidence on the question of prior discrimination and need for
racia classfication”).

24 See dso Wygant, 476 U.S. at 293 (O'Connor, J., concurring in part and concurring in the judgment)
(whenthe government "introducesitsstatistical proof asevidenceof itsremedia purpose, thereby supplying
the court withthe means for determining that the [government] had afirmbasis for concluding that remedia
actionwas appropriate, it isincumbent uponthe [chalengers] to prove their case; they continue to bear the
ultimate burden of persuading the court that the [government's] evidence did not support an inference of
prior discriminationand thus aremedia purpose, or that the planindituted on the basis of this evidence was
not sufficiently “narrowly tailored™).

% See eqg., Concrete Works v. City and County of Denver, 36 F.3d at 1521-22; Contractors Assn
v. City of Philaddphia, 6 F.3d at 1005; Cone Corp. v. Hillshorough County, 908 F.2d at 916.

% See Concrete Worksv. City & County of Denver, 36 F.3d at 1521; Contractors Assn v. City of
Philadelphia, 6 F.3d at 1004); Coral Consir. Co. v. King County, 941 F.2d at 920. Asthe Second Circuit
put it when permitting a state government to rely on post-enactment evidence to defend a race-based
contracting messure, "[flhe law is plain that the conditutiona sufficiency of . . . proffered reasons
necessitating an afirmative action plan should be assessed on whatever evidence is presented, whether
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some evidence of discriminaionprior toembarkingonremediad race-conscious action, but not that
it marshd al such evidence a that time.?’

prior to or subsequent to the program's enactment.” Harrison & Burrowes Bridge Congtructors, Inc. v.
Cuomo, 981 F.2d 50, 60 (2d Cir. 1992).

%" See Concrete Works v. City and County of Denver, 36 F.3d at 1521 ("Absent any preenactment
evidence of discrimination, amunicipdity would be uneble to satisfy Croson. However, we do not read
Croson's evidentiary requirement as foreclosing the consideration of post-enactment evidence."); Coral
Constr. Co. v. King County, 941 F.2d at 920 (requirement thet municipdity have "some evidence' of
discriminationbefore engaging in race-conscious action" doesnot meanthat aprogramwill be automaticaly
struck down if the evidence before the municipality at the time of enactment does not completdly fulfill both
prongs of the strict scrutiny test. Rather, the factud predicate for the programshould be eval uated based
upon al evidence presented to the didtrict court, whether such evidence was adduced before or after
enactment of the [program].”). One court has observed that the "risk of ingncerity associated with post-
enactment evidence . . . is minimized" where the evidence "conssts essantialy of an evauation and re-
ordering of [the] pre-enactment evidence' on which a government expresdy relied in formulating its
program. Contractors Assn v. City of Philadephia, 6 F.3d at 1004. Application of the post-enactment
evidence rule in that case essntidly gave the government a period of trangtion in which to build an
evidentiary foundationfor an afirmative action programthat was adopted before Croson, and thus without
referenceto the Crosonrequirements. In Coral Consgtruction, the Ninth Circuit permitted the government
to introduce post-enactment evidence to provide further factual support for a program that had been
adopted after Croson, with the Croson standardsin mind. See Cora Condir. Co. v. King County, 941
F.2d at 914-15, 919-20.
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2. Nonremedia Objectives

Because Richmond defended itsMBE program on remedia grounds, the CourtinCroson
did not explicitly address if and when affirmaive action may be adopted for "nonremedia”
objectives, such as promoting racia diversty and inclusion. The same is true of the mgjority
opinion in Adarand, since the program at issue in that case dso is said to be remedid. In his
Adarand dissent, Justice Stevens said that the mgjority's sllence onthe questiondoes not foreclose
the use of afirmative action to serve nonremedia ends. 63 U.S.L.W. a 4539 (Stevens, J.,
dissenting). Thus, in the wake of Croson and Adarand, there are substantia questions as to
whether and in what settings nonremedia objectives can condtitute a compelling interest.

To date, there has hever beenamgjority opinionfor the Supreme Court that addressesthe
guestion. The closest the Court has come in that regard is Justice Powell's separate opinion in
Regents of the University of Cdiforniav. Bakke, 438 U.S. 265 (1978), whichsad that auniversity
has a compdling interest in taking the race of applicants into account in its admissons process in
order to foster greater diversityamongthe student body.?® According to Justice Powell, thiswould
bring awider range of perspectives to the campus, and in turn, would contribute to amorerobust
exchange of ideas -- which Jugtice Powell said was the central mission of higher educationand in
keeping withthe time-honored First Amendment vaue inacademic freedom. Seeid. at 311-14.%°
Since Bakke, Justice Stevens has been the most forceful advocate on the Court for nonremedia
afirmaive actionmeasures. He has consstently argued that affirmative action makesjust asmuch
sense when it promotes an interest in creating a more inclusive and diverse society for today and
the future, as when it serves an interest inremedying past wrongs. See Adarand, 63 U.S.L.W. at
4539 (Stevens, J., dissenting); Croson, 488 U.S. at 511-12 & n.1 (Stevens, J., concurring);
Johnson v. Transportation Agency, 480 U.S. 616, 646-47 (1987) (Stevens, J., concurring);
Wygant, 476 U.S. at 313-15 (Stevens, J., dissnting). Asadircuit judge in a case involving an
ostensbly remedid afirmative action measure, Justice Gingburg announced her agreement with
Jugtice Stevens pogtion "that remedy for past wrong is not the exclusive bas's upon which racid
classfications may be judified.” O'Donnell Congtr. Co. v. Didrict of Columbia, 963 F.2d 420,
429 (D.C. Cir. 1992) (Gingburg, J., concurring) (ating Justice Stevens concurrence in Croson,
488 U.S. at 511).

8 Given the nation's hitory of discrimination, virtudly dl afirmative action can be considered remedid

inabroad sense. But as Croson makes plain, that history, on its own, cannot properly form the basis of

aremedid affirmative action measure under drict scrutiny.

29 Although Justice Powell wrote for himsdlf in Bakke, his opinion was the controlling one in the case.

30 Although it apparently has not been tested to any significant degree in the courts, Justice Powell's

thes's may carry over to the selectionof universty faculty: the greater the racid and ethnic diversity of the

professors, the grester the array of perspectives to which the students would be exposed.
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In Metro Broadcagting, the mgority rdied on Bakke and Justice Stevens vision of
affirmative action to uphold FCC affirmative action programsin the licenang of broadcasters on
nonremedia grounds; the Court said that diversification of ownership of broadcast licenseswasa
permissible objective of afirmative action becauise it serves the larger god of exposing the nation
to agreater diversty of perspectives over the nation'sradio and televison airwaves. 497 U.S. at
567-68. The Court reached that conclusion under intermediate scrutiny, however, and thus did
not hold that the governmentd interest in seeking diversityinbroadcastingis'compelling.” Adarand
did not overrule the result in Metro Broadcasting -- a point not logt on Justice Stevens.  See
Adarand, 63 U.S.L.W. at 4539 (Stevens, J., dissenting) (“The mgority today overrules Metro
Broadcadting only insofar as it" is incondstent with the holding that federd affirmative action
measures are subject to drict scrutiny. "The proposition that fodering diversity may provide a
auffident interest to judify [a racid or ehnic dassfication] is not inconsastent with the Court's
holding today -- indeed, the question is not remotely presented inthiscase.. . . .").

On the other hand, portions of Justice O'Connor's opinion in Croson and her dissenting
opinion in Metro Broadcasting appear to cast doubt on the vdidity of nonremedial affirmative
actionprograms. Inone passagein her opinionin Croson, Justice O'Connor stated that affirmative
action must be "drictly reserved for the remedia setting.” 1d. a 493 (plurdity opinion). Echoing
thet theme in her dissenting opinion (joined by Chief Justice Rehnquist and Justices Kennedy and
Scdlia) in Metro Broadcadting, Justice O'Connor urged the adoption of strict scrutiny for federal
afirmative action measures, and asserted that under that standard, only one interest has been
"recognized” as compelling enough to judtify racid classfications: "remedying the effects of racid
discrimination.” 497 U.S. at 612. Justice Kennedy's separate dissent in Metro Broadcasting was
aso quitedismissve of non-remedid judtifications for affirmative action; he criticized the mgority
opinionfor "dlow(ing] the use of racia cdassfications by Congressuntied to any goa of addressing
the effects of past race discrimination™). 1d. at 632 (Kennedy, J., dissenting).

Nowhereinher Crosonand Metro Broadcasting opinions did Justice O'Connor expressy
disavow Justice Powell'sopinionin Bakke. Accordingly, lower courts have assumed that Justice
O'Connor did not intend to discard Bakke.®* That propositionissupported by Justice O'Connor's
own concurring opinionin Wygant v. Jackson Board of Education, 476 U.S. 267 (1986), inwhich

31 See Winter Park Communications, Inc. v. FCC, 873 F.2d 347, 353-54 (D.C. Cir. 1989), aff'd sub.
nom. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990); Winter Park, 873 F.2d a 357 (Williams,
J., concurring in part and dissenting in part); Shurberg Broadcadting, Inc. v. FCC, 876 F.2d 902, 942
(D.C. Cir. 1989) (Wdd, C.J., dissenting), aff'd sub. nom. Metro Broadcadting, Inc.v. FCC, 497 U.S. 547
(1990). InDavis v. Halpern, 768 F. Supp. 968 (S.D.N.Y . 1991), the court reviewed the law of affirmative
action in thewake of Croson and Metro Broadcasting, and, citing Justice Powell'sopinioninBakke, said
that a universty hasacompdling interest inseeking to increase the diversity of itsstudent body. Id. at 981.
See ds0 United States v. Board of Educ. Township of Piscataway, 832 F. Supp. 836, 847-48 (D.N.J.
1993) (under condtitutiona standards for affirmative action, diversity in higher education is acompeling
governmentd interest) (citing Bakke and Croson).
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she expressed gpprova of Justice Powell's view that fostering racid and ethnic diversty in higher
educationisacompdling interest. |d. at 286. Furthermore, in Wygant, Justice O'Connor said that
there might be governmental interests other than remedying discriminationand promoting diversity
in higher education that might be suffidently compelling to support affirmetive action. 1d. For
example, Justice O'Connor left openthe possibility that promatingracia diversity among the faculty
at primary and secondary schools could count as a compdling interest. 1d. at 288 n*. In his
Wygant dissent, Justice Stevens argued that thisis a permissible basis for afirmative action. Id.
at 313-15 (Stevens, J., dissenting).

On the assumption that Bakke remains the law, it is clear that to the extent afirmative
actionisused to foster racia and ethnic diversity, the government must seek somefurther objective,
beyond the mere achievement of diversity itsdf.3? As Bakke teaches, in higher education, that
asserted god is the enrichment of the academic experience. And according to the mgjority in
Metro Broadcadting, the asserted independent god that judifies diversfying the owners of
broadcast licenses is adding variety to the perspectives that are communicated in radio and
tdevison. That same kind of andysis must be gpplied to efforts to promote raciad and ethnic
diversity in other sdttings.

For ingtance, diverdficationof the ranks in alaw enforcement agency arguably servesvitd
public safety and operationa needs, and thus enhancesthe agency's ahility to carry out itsfunctions
effectivdy. See Wygant, 476 U.S. at 314 (Stevens, J., dissenting) (“[1]n law enforcement . . . in
acitywitharecent history of racia unrest, the superintendent of police might reasonably conclude
that anintegrated policeforce could develop a better reationship with the community and thereby
do a more efective job of maintaining law and order than a force composed only of whites™");
Paradise, 480 U.S. at 167 n.18 (plurdity opinion) (noting argument that race-conscious hiring can
"restore]] community trust inthe fairness of law enforcement and facilitate]] effective police service
by encouraging citizencooperation™).®® Itismore difficult to identify any independent god that may
be attained by diversfying the racid mix of public contractors. Justice Stevens concurred in the
judgment in Croson on precisdy that ground. Citing his own Wygant dissent, Justice Stevens
contrasted the "educational benefits to the entire student body" that he said could be achieved
throughfaculty diversity withthe minimd soci etal benefits(other thanremedying past discrimination,
a predicate that he said was not supported by the evidence in Croson) that would flow from a

32 The Court has consstently rejected "racid baancing" asagod of affirmative action. See Croson,
488 U.S. at 507; Johnson, 480 U.S. at 639; Loca 28 Sheet Metal Workers' Int'l Assnv. EEOC, 478
U.S. 421, 475 (1986) (plurdity opinion); Bakke, 438 U.S. a 307 (opinion of Powdll, J.).

33 See dso Detroit Police Officers Assn v. Young, 608 F.2d 671, 696 (6th Cir. 1979), cert. denied,
452 U.S. 938 (1981) ("The argument that police need more minority officers is not amply that blacks
communicate better with blacks or that a police department should cater to the public's desires. Rather,
it is that effective arime prevention and solution depend heavily on the public support and cooperation
which result only from public respect and confidence in the police.”).
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diversficationof the contractors with whom amunicipdity does business. See Croson, 488 U.S.
at 512-13 (Stevens, J., concurring inpart and concurring inthe judgment). Furthermore, the Court
has stated that the desire to devel op a growing class of successful minority entrepreneurs to serve
as'"role modds' in the minority community isnot, on its own, avdid basisfor aracid and ethnic
classfication See Croson, 488 U.S. at 497 (citing Wygant, 476 U.S. at 276 (plurdity opinion));
see dso Wygant, 476 U.S. at 288 n* (O'Connor, J., concurring).

Diverdfication of the hedlth services profession was one of the stated predicates of the
racid and ethnic dasgfications in the medica school admissons program a issuein Bakke. The
asserted independent goal was "improving the ddivery of health-care services to communities
currently underserved.” Bakke, 438 U.S. at 310. Justice Powell said that "[i]t may be assumed
that in some gtuations a State's interest in fadlitating the hedlth care of its datizens is sufficently
compelling to support the use of a suspect classfication.” 1d. The problem in Bakke, however,
was that there was "virtudly no evidence" that the preference for minority gpplicants was "ather
needed or geared to promote that god." 1d. 3

Assuming that some nonremedid objectivesreman alegitimatebasis for affirmative action
after Adarand, thereisaquestion of the nature of the showing that may be necessary to support
racid and ethnic classifications that are premised on suchobjectives. Inhigher education, thelink
between the diversity of the student body and the diversity of viewpoints on the campus does not
readily lend itself to empirical proof. Justice Powel did not require any such evidence in Bakke.
Hesad that the strong First Amendment protection of academic freedom that alows"auniversty
to makeitsown judgments as to educationincludes the selection of itsstudent body." Bakke, 438
U.S a 312. A university isthus due some discretionto conclude that a student "with a particular
background -- whether it be ethnic, geographic, culturdly advantaged or disadvantaged -- may
bring to a professond school of medicine experiences, outlooks, and ideasthat enrichthe training
of its sudent body and better equip its graduates to render with understanding their vitd service
to humanity.” 1d. at 314.

It could be sad that this thess is rooted in a racia stereotype, one that presumes that
members of racia and ethnic minority groupshave a"minority perspective’ to convey. AsJustice
O'Connor stated in Croson, adriving force behind gtrict scrutiny is to ensure thet racid and ethnic
classfications are not motivated by "stereotype.” Croson, 488 U.S. at 493 (plurdity opinion).
There are sound argumentsto support the contention that seeking diversityinhigher educationrests
onvdid assumptions. Thethesisdoesnot presumethat all individuas of a particular race or ethnic
background think and act dike. Rather, it is premised on what seems to be a common sense
proposition that in the aggregate, increasing the diversity of the student body is bound to meke a
differenceinthe array of perspectivescommunicatedat auniversty. See Metro Broadcadting, 497
U.S. a 579 ("The predictive judgment about the overdl result of minority entry into broadcasting

34 Adde from the proffered judtification in Bakke, the government may have other reasons for seeking
to increase the number of minority health professonds.
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isnot arigid assumption about how minority ownerswill behave in every case but rather isakinto
Justice Powdl's conclusion in Bakke that greater admission of minorities would contribute, on
average, to the robust exchange of idess™) (interna quotations omitted). Nonetheless, after
Croson and Adarand, a court might demand some proof of anexus between the diversification of
the student body and the diversity of viewpoints expressed on the campus® Likewise, a court
may demand a factua predicate to support the propostion that greater diversty in a law
enforcement agency will serve the operational needs of the agency and improve its performance,*
or that minogi7ty hedth care professonds are more likdy to work in medically underserved
communities:

B. Narrow Tailoring Test

In addition to advancing a compdlling god, any governmentd use of race mugt dso be
"narrowly tailored.” There appear to be two underlying purposes of the narrow tailoring test: firdt,
to ensure that race-based afirmative action is the product of careful deliberation, not hasty
decisonmaking; and, second, to ensure that such action is truly necessary, and that lessintrusive,
efficacious meansto the end are unavalable. Asit has been gpplied by the courts, the factors that
typicaly make up the "narrow tailoring' test are asfollows: (i) whether the government considered
race-neutral aternatives before resorting to race-conscious action; (i) the scope of the afirmative
action program, and whether there is a waiver mechaniam that facilitates the narrowing of the
program'’s scope; (iii) the manner in which is used, thet is, whether race is afactor in determining
digibility for aprogram or whether raceis just one factor in the decisonmaking process; (iv) the
comparison of any numerica target to the number of qudified minorities in the relevant sector or
industry; (v) the duration of the programand whether it is subject to periodic review; and (vi) the
degree and type of burden caused by the program. In Adarand, the Supreme Court referred to
its previous dfirmative action decisons for guidance on what the narrow talloring test entalls. It
specificdly mentioned that whenthe Tenth Circuit reviewed the DOT programat issue in Adarand
under intermediate scrutiny, it had not addressed race-neutra aternatives or the duration of the

program.

% Justice Powell cited literature on this subject in support of his opinion in Bakke. See 438 U.S. at
312-13 n.48, 315 n.50.

% See Hayes v. North State Law Enforcement Officers Assn, 10 F.3d 207, 215 (4th Cir. 1993)

(adthough the use of racid dassfications to foster diversity of police department could be a conditutionaly
permissible objective, city faled to show alink between effective law enforcement and greater diversity in

the department's ranks).

37 See Bakke, 438 U.S. at 311 (opinionof Powell, J.) (noting lack of empirica datato support medical
school's claim that minority doctors will be more likely to practice in a disadvantaged community).
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Before describing each of the components, three genera points about the narrow talloring
test deserve mention. Firg, it is probably not the case that an affirmative action measure has to
satisfy every factor. A strong showing with respect to most of the factors may compensate for a
weaker showing with respect to others.

Second, dl of the factors are not relevant inevery case. For example, the objective of the
program may determine the applicability or weight to be givenafactor. Thefactors may play out
differently where a program is nonremedid.

Third, the narrow tailoring test should not necessarily be viewed in isolation from the
compdlinginterest test. To be sure, theinquiries are distinct: as indicated above, the compelling
interest inquiry focuses on the ends of an éfirmative action measure, whereas the narrow tailoring
inquiry focusesonthe means. However, asapractica matter, there may be an interplay between
the two. There is some hint of this in Croson. In severd places, the Court said that the weak
predicate of discrimination on which Richmond acted could not judtify the adoptionof arigid racia
guota -- which suggeststhat if Richmond had opted for some more flexible measure the Court
might have been less demanding when reviewing the evidence of discrimingtion. By the same
token, the more compelling the interest, perhaps less narrow tailoring is required. For example,
in Sheet Metal Workersv. EEOC, 478 U.S. 421 (1986), and United Statesv. Paradise, 480 U.S.
149 (1987), the Supreme Court upheld what on their face appear to be rather rigid dassficaions
to remedy egregious and persstent discrimination.

However, it bears emphagzing that the Supreme Court has never expliatly recognized any
trade-off between the compelling interest and narrow tailoring tests. It isaso far from clear that
the Court in Croson would have found that a more flexidle MBE program, supported by the
generaized evidence of discrimination on which Richmond relied, could withstand drict scrutiny.
In addition, the membership of the Court has changed draméticdly in the years snce Sheet Metal
Workers and Paradise. Both cases were decided by five-four margins, and only one member of
the mgority (Justice Stevens) remains. And while Justice O'Connor agreed with the mgority in
Sheet Metal Workers and Paradise that ample evidence of deeply entrenched discrimination gave
rise to avery weighty interest inrace-based action, she dissented on the ground that the particular
remedies selected were too rigid.

1. Race-Neutral Alternatives

In Croson, the Supreme Court said that the Richmond MBE program was not "narrowly
taillored,” in part because the city apparently had not considered race-neutra means to increase
minority partici pationin contracting before adopting itsrace-based measure. The Court reasoned
that because minority businesses tend to be smdler and less-established, providing race-neutral
financid and technical assistanceto smdl and/or new firmsand relaxing bonding requirementsmight
achieve the desired remedid results in public contracting -- increasing opportunities for minority
businesses. 488 U.S. at 507, 510. Justice Scaiasuggested an even more aggressive idea: "adopt
apreference for smal businesses, or even for new businesses -- which would make it easier for
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those previoudy excluded by discrimination to enter the field. Such programs may well have a
racidly disproportionate impact, but they are not based on race.” Id. a 526 (Scalia, J.,
concurring). As such, they would not be subjected to gtrict scrutiny.

The Court in Crosondid not pecify the extent to whichgovernments must consider race-
neutra measures before resorting to race-conscious action. 1t would seem that the government
need not firgt exhaust race-neutral aternatives, but only givethemserious attention.®® Thisprinciple
would comport with the purposes of ensuring that race-based remediesare used only when, after
careful condderation, agovernment has concluded that less intrusive means would not work. It
a so comportswith Justice Powell's view that in the remedid setting, the government need not use
the "least restrictive means' where they would not accomplish the desired ends as well. See
Fullilove, 448 U.S. at 508 (Powdll, J., concurring); see dso Wygant, 476 U.S. at 280 n.6 (plurdity
opinion of Jugtice Powell) (narrow tailoring requirement ensures that "less redtrictive means' are
used when they would promote the objectives of a racid classfication "about as wdl") (internd
quotations omitted).*

This approach gives the government a measure of discretion in determining whether its
objectives could be accomplished through some other avenue. In addition, under this approach,
the government may not be obliged to consider race-neutrd aternatives every time that it adopts
a race-conscious measure in a particular field. In some dtuations, the government may be
permitted to draw upona previous cons deration of race-neutral dternativesthat it undertook prior
to adopting some earlier race-based measure.®® In the absence of prior experience, however, a
government should consider race-neutra alternatives at the time it adopts a racid or ethnic
dassficaion. Morefundamentaly, even where race-neutra aternativeswere consdered, acourt
might second-guess the government if the court believes that an effective race-neutrd dternative
isreadily available and hence should have been tried. See Metro Broadcasting, 497 U.S. at 625
(O'Connoar, J., dissnting) (FCC afirmative action programs are not narrowly tailored, in part,
because "the FCC has never determined that it has any need to resort to racid classfications to
achieve its asserted interest, and it has employed race-conscious means before adopting readily
avalable race-neutrd, dternative means'); United States v. Paradise, 480 U.S. at 199-200
(O'Connor, J., dissenting) (district court's race-based remedia order was not narrowly tailored

38 See Coral Condtr. King County, 941 F.2d at 923 ("[WI]hile strict scrutiny requires serious, good faith
cons deration of race-neutral alternatives, strict scrutiny does not require exhaustionof every such possible
dternative.").

% ¢f. Billish v. City of Chicago, 989 F.2d 890, 894 (7th Cir.) (en banc) (Posner, J.) (in reviewing
afirmative action measures, courts mus be "sengtive] to the importance of avoiding racid criteria . . .
whenever it is possible to do so, [as] Croson requires’), cert. denied, 114 S. Ct. 290 (1993).

40 See Contractors Assn v. City of Philaddphia, 6 F.3d at 1009 n.18.

-21 -



Opinions of the Office of Legal Counsel

because the court "had available severa dternatives' that would have achieved the objectivesin
alessintrusive manner).**

2. Scope of ProgranVAdministrative Waivers

Justice O'Connor's opinion for the Court in Croson criticized the scope of Richmond's
thirty percent minority subcontracting requirement, caling it a"rigid numerica quotda' that did not
permit condderation, through someformof adminigraivewaver mechanism, of whether particular
individuas benefiting fromthe ordinance had suffered fromthe effects of the discrimination thet the
city was seeking to remedy. 488 U.S. at 508. At first blush, this criticism of the Richmond plan
may appear to conflict with previous Court decisions, joined by Justice O'Connor, that held that
race-based remedial measures need not be limited to persons who were the victims of
discrimination. (Seesuprap. 5.) Upon closer reading, however, Croson should not beinterpreted
as introducing a "victims-only" requirement through the narrow tailoring test.* The Court's
regection in Adarand of Justice Scdids pogition that compensation is due only to individuas who
have been discriminated againgt persondly provides further confirmation that Croson did not
impose any such requirement.

The Court'sfocus inCroson onindividudized considerationof persons seeking the benefit
of aracid classificationappearsto have been animated by three separate concerns about the scope
of the Richmond plan. Firgt, the Court indicated that in order for a remedid afirmative action
programto be narrowly tailored, its beneficiariesmust be membersof groups that werethe victims
of discrimination.  The Court faulted the Richmond plan because it was intended to remedy

4l See dso Endey Branch, NAACPV. Saibdls, 31 F.3d 1548, 1571 (11th Cir. 1994) (city should have
implemented race-neutral dternative of establishing non-discriminatory salection procedures in policeand
fire departments instead of adopting race-based procedures; "continued use of discriminatory tests. . .
compounded the very evil that [race-based measures] were designed to diminate™); Aiken v. City of
Memphis, 37 F.3d 1155, 1164 (6th Cir. 1994) (remanding to lower court, in part, because evidence
suggested that the city should have used obvious set of race-neutra dternatives before resorting to race-
CONSCi OUS Measures).

42 Mot lower courts have not construed Croson in that fashion. See, e.g., Billishv City of Chicago,
962 F.2d 1269, 1292-94 (7th Cir. 1992), rev'd on other grounds, 989 F.2d 890 (7th Cir.) (enbanc), cert.
denied, 114 S. Ct. 290 (1993); Cora Constr. Co. v. King County, 941 F.2d at 925-26 n.15; Cunico v.
Pueblo School Digt. No. 60, 917 F.2d 431, 437 (10th Cir. 1990). But see Winter Park v. FCC, 873 F.2d
347,367-68 (D.C. Cir. 1989) (Williams, J., concurring inpart and dissenting inpart) (interpreting Croson
as requiring thet racia classfications be limited "to vicims of prior discrimination); Main Line Paving Co.
v. Board of Educ., 725 F. Supp. 1347, 1362 (E.D. Pa. 1989) (MBE program not narrowly tailored, in
part, because it "containg{d] no provision to identify those who werevictims of past discrimination and to
limit the program's benefits to them”).
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discrimination againg African-American contractors, but included among its beneficiaries
Hispanics, Asan-Americans, Native-Americans, Eskimos, and Aleuts -- groups for which
Richmond had proffered "absolutely no evidence of past discrimination.” 1d. at 506. Therefore,
the Court said, even if the Richmond MBE program was " narrowly tailored' to compensate
African-Americancontractorsfor past discrimination, one may legitimately ask why theyareforced
to share this “remedid relief* with an Aleut citizen who moves to Richmond tomorrow?' 1d.*
Second, the Court said that the Richmond plan was not even narrowly tailored to remedy
discrimination againgt black contractors because "a successful black entrepreneur . . . from
anywhere in the country"” could reap its benefits. Id. at 508. Thet is, the geographic scope of the
planwas not suffidiently tailored.** Third, the Court contrasted the "rigidity" of the Richmond plan
with the flexible waiver mechanism in the ten percent minority participation requirement that was
uphdd in Fullilove. Asthe Court in Croson described it, the requirement in Fullilove could be
waived where aminority businesscharged a "higher price [that] was not attributable to the effects
of padt discrimination.” 1d. See Rullilove, 448 U.S. at 488 (plurality opinion). Thetheory isthat
where a business is sruggling to overcome discrimination, it may not have the capacity to submit
a competitive bid. That an effective waiver provison dlows for "individualized consideration” of
a particular minority contractor's bid does not mean that the contractor has to be a "vicim" of a
gpecific ingance of discrimination. It does mean that if the contractor is wedthy and has entered
the maindream of contractors in the community, a high bid might not be traceable to the
discrimination that aracid or ethnic classification is seeking to redress. Instead, such abid might
reflect an effort to exploit the classfication.*

43 See O'Donnell Congtr. Co. v. Didrict of Columbia, 963 F.2d at 427 (MBE program was not
narrowly tailored because of "random inclusion of racia groups for which there was no evidence of past
discrimination”).

44 Compare Associated Gen. Contractorsv. Coditionfor Economic Equity, 950 F.2d at 1418 (MBE
program intended to remedy discriminationagaingt minoritiesin county constructionindustry was narrowly

tallored, in part, because scope of beneficiaries was limited to minorities within the county) with
Podberesky v. Kirwan, 38 F.3d 147, 159 (4th Cir.) (scholarship program intended to remedy
discrimingtionagaing African-AmericansinMaryland was not narrowly tailored, inpart, because African-
Americans from outside Maryland were digible for the program), cert. denied, 115 S. Ct. 2001 (1995).

4> See Milwaukee County Pavers Assn v. Fiedler, 922 F.2d 419, 425 (7th Cir.) (noting that
adminigtrative waiver mechanism enabled state to exclude from scope of beneficiaries of affirmative action
plan in public contracting "two weelthy black footbal players’ who apparently could compete effectively
outsde the plan), cert. denied, 500 U.S. 954 (1991); Concrete Generd, Inc. v. Washington Suburban
Sanitary Comm'n, 779 F. Supp. 370, 381 (D. Md. 1991) (MBE program not narrowly tailored, in part,
because it had "no provison to 'graduate’ from the program those contracting firms which have
demonstrated the abilityto effectively competewithnon-M BE'sina competitive bidding process'); seeaso
Shurberg Broadcasting, Inc. v. FCC, 876 F.2d at 916 (opinion of Slberman, J.) (“There must be some
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3. Manner in Which Raceis Used

The Court's attack on the "rigidity” of the Richmond ordinance also implicates another
commonrefraininafirmative actionjurisprudence: the manner in which raceisused is an integrd
part of the narrow tailoring requirement. The clearest statement of the Court's somewhat mixed
messages in this area is that programs that make race or ethnicity arequirement of digibility for
particular pogitions or benefitsare lesslikdly to survive congtitutiond challenge than programs that
merely use race or ethnicity as one factor to be consdered under a program open to al races and
ethnic groups.*

Two types of racia dassficaions are subject to criticiam as being toorigid. Firgt and
most obvious is an afirmative action programinwhicha specific number of positions are set asde
for minorities. The prime example is the medicad school admissons program that the Court
invdidated in Bakke. Justice Powell's pivota opinion in the case turned squarely on the fact that
the programreserved sixteenpercent of the dots a the medical school for members of racia and
ethnic minority groups. Another example of this type of classfication is the program uphed in
Fullilove. It providesthat, except wherethe Secretary of Commerce determinesotherwise, at least
ten percent of the amount of federal grantsfor certain public works projects must be expended by
granteesto purchase goods or services fromminority-owned businesses. 42 U.S.C. §6705(f)(2).

The second type of classification that is vulnerable to attack on flexibility grounds is a
program in which race or ethnicity is the sole or primary factor in determining eligibility. One
exampleis the FCC's "distress sale" program, which dlows a broadcaster whose qudifications
have been cdled into question to transfer his or her license prior to an FCC revocation hearing,
provided the transferee is a minority-owned business.*” Another example of afirmative action
programs in which race or ethnicity is arequirement of digibility are college scholarshipsthat are
resarved for minorities

opportunity to exclude thoseindividuas for whomaffirmetive actionisjust another business opportunity.”).

4 The factor that we labeled above as "scope of beneficiariesadministrative waivers' is sometimes

conddered by courts under the heading of "flexibility"”, dong with a consideration of the manner in which
raceisused. For the sake of clarity we have divided them into two separate components of the narrow

tailoring test.

47 The distress sale program was upheld under intermediate scrutiny in Metro Broadcasting.

“8 There is a plausible distinction between college scholarships that are reserved for minorities and

admissions quotas that reserve placesat acollege for minorities. In Podberesky v. Kirwan, 38 F.3d 147
(4th Cir 1994), cert. denied, 115 S. Ct. 2001 (1995), the Fourth Circuit held that a college scholarship

- 24 -



Legal Guidance on the Implications of the Supreme Court's Decision
Decision in Adarand Constructors, Inc. v. Pefia

Under both types of dassfications, persons not within the designated categories are
rendered indigible for certain benefits or positions*® Justice Powell's opinion in Bakke rested on
the fact that the admissons program at issue was aquotathat saved placesfor minoritiessolely on
the basis of their race® As Justice Powell put it, such a program

tdls gpplicants who are not Negro, Asian, or Chicano that they
are totaly excluded from a specific percentage of the seetsin an
entering class. No matter how strong their qudifications,
quantitative and extracurricular, induding their own potentia for
contribution to educationd diversity, they are never afforded the
chance to compete with gpplicants from the preferred groupsfor
the special admissions sedts.

438 U.S. at 319. Justice Powell contrasted admissions programs that require decisions based
"soldy" on race and ethnicity, id. at 315, with programs in which race or ethnic background is
smply one factor among many inthe admissons decision. Justice Powell said that in thelatter type
of program, "race or ethnic background may be deemed a "plus in a particular applicant'sfile, yet
it does not insulate the individud fromcomparisonwithdl other candidatesfor the available seats.”
Id. at 317. In Judtice Powel's view, such programs are sufficiently flexible to meet the narrow
taloring requirement.

Thisline of reasoning dso resonatesin Johnson v. Trangportation Agency, 480 U.S. 616
(1987). There, the Supreme Court upheld an affirmative action plan under which a sate

program for African Americans was uncondtitutiona under Croson. The Fourth Circuit's decision,
however, did not equate the scholarship program with the admissons quota struck down in Bakke, and
it did not turn on the fact thet race was a requirement of digibility for the program.

“9 The statutes and regulations under which DOT has established the contracting program at issue in
Adarand are different. Racid and ethnic classificationsare used intheform of apresumption that members
of minority groups are "socidly disadvantaged.” However, that presumption is rebuttable, and members
of nonminority groups are digible for the program "on the basis of clear and convincing evidence" that they
are sddly disadvantaged. Adarand, 63 U.S.L.W. at 4524. See id. at 4540 (Stevens, J., dissenting)
(arguing that therdevant statutesand regulations in Adarand are better tailored thanthe Rullilove legidation,
because they "do[] not make race the sole criterionof digibility for participationinthe program.” Members
of racid and ethnic are presumed to be disadvantaged, but the presumptionisrebuttable, and evenif it does
not get the presumption, "a smal business may qudify [for the program] by showing thet it is both socidly
and economically disadvantaged”).

%0 Bakke is the only Supreme Court affirmative action casethat ultimately turned on the "quota’ issue.
In Croson, the Court referred disparagingly to the thirty percent minority subcontracting requirement at
issue in the case asa"quota,” but that was not in itsdlf the basis for the Court's decison.
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government agency considered the gender of applicants™ asonefactorinmaking certain promotion
decisons. The Court noted that the plan "set[] asde no postions for women," but smply
established gods for femae representation that were not "construed” by the agency as "quotas.”
Id. at 638. The Court further observed that the plan "merdy authorize[d] that consderation be
given to affirmative action concerns whenevduaing qudified gpplicants.” 1d. The Court stressed
that in the promotion decison in question, "sex . . . was but one of numerous factors [that were
taken] into account.” Id. The agency's plan "thus resemble[d]" the type of admissons program
"gpprovingly noted by Justice Powd|" in Bakke: it "requires women to compete with al other
qudified applicants. No persons are automdticaly excluded from consderation; dl are adle to
have thar qudifications weighed againg those of other gpplicants.” |d. Seedsoid. at 656-57
(O'Connoar, J., concurring injudgment) (agency's promotion decison was not made "soldly onthe
basis of sex;" rather, "sex was smply used asa “plus factor™).

Fndly, Croson itsdlf touchesonthe point. The Court said that in the absence of awaiver
mechaniam that permitted individuaized cons deration of persons seeking ashare of city contracts
pursuant to the requirement that thirty percent of the dollar value of prime contracts go to minority
subcontractors, the Richmond planwas " problematic froman equa protection standpoint because
[it made] the color of an applicant's skin the sole relevant consideration.” 488 U.S. at 508.

4. Comparison of Numerica Target to Relevant Market

Where an afirmative action programisjudtified onremedia grounds, the Court haslooked
a the 9ze of any numericd god and itscomparisonto the revant |abor market or indusiry. This
factor involves choosing the appropriate measure of comparison. InCroson, Richmond defended
its thirty percent minority subcontracting requirement on the premise that it was halfway between
.067 percent -- the percentage of city contracts awarded to African-Americans during the years
1978-83 -- and 50 percent -- the African-American population of Richmond. The Court in
Croson demanded a more meaningful statistical comparison and much greater mathematical
precison. It held that numerical figuresused in aracid preference must bear areationship to the
pool of qudified minorities. Thus, in the Court's view, the thirty percent minority subcontracting
requirement not narrowly tailored, because it was tied to the African-American population of
Richmond, and as such, rested on the assumption that minoritieswill choose a particular trade "in
lockstep proportion to their representation in the local population.” 488 U.S. at 507.>

> Although Johnson was a Title VI gender classification case, its reasoning as to the distinction
between quotas and gods is indructive with respect to the congtitutional analysis of racial and ethnic
classfications.

52 Com

pare Aiken v. City of Memphis, 37 F.3d at 1165 (remanding to lower court, in part, because

race-based

| promotion goals in consent decree were tied to "undifferentisted” labor force datistics,

indructing digtrict court on remand to determine whether racia compostion of city labor force "differs
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5. Duration and Periodic Review

Under Croson, afirmative action represents a "temporary™ deviation from "the norm of
equa treatment of dl racid and ethnic groups” Croson, 488 U.S. at 510. A particular measure
therefore should last only as long as it is needed. See Fullilove, 448 U.S. at 513 (Powel, J.,
concurring). Giventhisimperative, aracid or ethnic classfication ismorelikely to passthe narrow
taloringtest if it has a definite end-date,®® or is subject to meaningful periodic review that enables
the government to ascertain the continued need for the measure. The Supreme Court has sad that
aset end-dateis less important where a program does not establish specific numericd targets for
minority participation. Johnson, 480 U.S. at 640. However, it remains important for such a
program to undergo periodic review. Seeid. at 639-40.

Smply put, aracid or ethnic dassificationthat wasjudtified at the point of itsadoption may
no longer be required at some future point. If the classification is subject to reexamination from
time to time, the government can react to changed circumstances by fine-tuning the dassification,
or discontinuing it if warranted. See Fullilove, 448 U.S. a 489 (plurdity opinion); see dso Metro
Broadcadting, 497 U.S. at 594; Sheet Metal Workers, 478 U.S. at 478 (plurdity opinion); id. at
487-88 (Powdll, J., concurring).

6. Burden

Affirmative action necessarily imposes adegree of burden on persons who do not belong
to the groups that are favored by aracid or ethnic dassfication. The Supreme Court has said,
however, that some burdens are acceptable, even when visited upon individuals who are not
personally respongble for the particular problem that the classification seeks to address. See
Wygant, 476 U.S. at 280-81 (plurality opinion) ("Aspart of this Nation's dedicationto eradicating
racid discrimination, innocent persons may be caled upon to bear some of the burden of the

materidly from that of the quaified labor pool for the positions’ in question) with Edwards v. City of
Houston, 37 F.3d 1097, 1114 (5th Cir. 1994) (race-based promotiongods in city policedepartment were
narrowly tailored, in part, because the gods were tied to the number of minorities with the skills for the
positionsin question), reh'g granted, 49 F.3d 1048 (5th Cir. 1995).

%3 See Paradise, 480 U.S. at 178 (plurality opinion) (race-based promotion requirement was narrowly
tallored, inpart, because it was " ephemera," and would "endure[] only until" non-discriminatory promotion
procedures were implemented); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring) (race-
based hiring goa was narrowly tailored, in part, because it "was not imposed as a permanent requirement,
but [was] of limited duration™); Fullilove, 448 U.S. at 513 (Powell, J., concurring) (race-based classfication
in public works legidation wasnarrowly tailored, in part, because it was "not a permanent part of federd
contracting requirements'); O'Donnedll Constr. Co. v. Didrict of Columbia, 963 F.2d at 428 (ordinance
setting aside a percentage of city contracts for minority businesses was not narrowly tailored, in part,
because it contained no "sunset provison” and no "end [was| in Sght").
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remedy."). This was implicitly reaffirmed in Croson and Adarand: in both cases, the Court
"recognize[d] that any individud suffers an inury when he or she is disadvantaged by the
government because of hisor her race, whatever that race may be,"®* but declined to hold that the
impogtionof that burden pursuant to anaffirmetive actionmeasureis automaticaly unconditutiond.

Insome Stuations, however, the burdenimposed by an afirmative action programmay be
too high. Asagened principle, aracia or ethnic classfication crosses that threshold when it
"unsettlgg . . . legitimate, firmly rooted expectation[s],"®® or imposes the "entire burden . . . on
particular individuas'®® Applying that principlein an employment case where seniority differences
between minority and nonminority employees were involved, a plurdity of the Court in Wygant
stated that race-based layoffs may impose a more substantial burden than race-based hiring and
promotiongodss, because "denid of afuture employment opportunity is not asintrusve as loss of
anexigingjob." Wygant, 476 U.S. at 282-83; see ds0id. a 294 (White, J.,, concurring). Ina
subsequent case, however, Justice Powell warned that "it istoo ampligic to conclude that hiring
[or other employment] gods withstand congtitutional muster whereas layoffsdo not . . .. The
proper condtitutiond inquiry focuses onthe effect, if any, and the diffuseness of the burdenimposed
on innocent nonminorities, not on the label applied to the particular employment plan at issue.”
Sheet Metal Workers, 478 U.S. at 488 n.3 (Powell, J., concurring).

In the contracting area, aracid or ethnic classification would upset settled expectations if
it impaired an exiding contract that had been awarded to a person who is not included in the
classfication. This apparently occurs rardly, if at dl, in the federd government. A more slient
inquiry therefore focuses on the scae of the exclusonary effect of a contracting program. For
example, in Fullilove, Justice Powd| thought it salient that the contracting requirement & issuein
the case reserved for minorities a very smdl amount of total funds for construction work in the
nation (lessthanone percent), leaving nonminorities able to compete for the vast remainder. For
Jugtice Powell, this rendered the effect of the program"limited and so widdly dispersed that its use
isconggtent withfundamenta fairness.” Fullilove, 448 U.S. at 515. Insome ingtances, conversdly,
the exclusonary effect of racial classfications in contracting may be considered too large. For
example, the lower court in Croson held that Richmond's thirty percent minority subcontracting
requirement imposed an impermissible burden because it placed nonminorities a a grest
"competitive disadvantage.” J.A. Croson Co. v. Cityof Richmond, 822 F.2d 1355, 1361 (4th Cir.
1987). Smilarly, an affirmative action program that effectivdy shut nonminority firmsout of certain
markets or particular industries might establish an impermissible burden.  For example, the
dissentersin Metro Broadcasting fdlt that the FCC's distress sde unduly burdened nonminorities
because it "created a speciaized market reserved exclusively for minority controlled applicants.

* Adarand, 63 U.S.L.W. at 4531 (citing Croson).

% Johnson, 480 U.S. at 638.
% Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring).
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Thereis no more rigid quota than a 100% set-aside . . . . For the would-be purchaser or person
who seeks to compete for the station, that opportunity depends entirely upon race or ethnicity.”
497U.S. at 630 (O'Connor, J., dissenting). Thedissentersa so dismissed the mgjority's contention
that the impact of distress sales on nonminoritieswas minuscule, giventhe smal number of gations
transferred through those means. The dissenters said that "[i]t is no response to a person denied
admissionat one schoal, or discharged fromone job, solely onthe basis of race, that other schools
or employers do not discriminate.” 1d.

C. The Post-Croson Landscape at the State and Local Level

Croson hasnot resulted inthe end of affirmative action at the Sate and local level. There
is no doubt, however, that Croson, in tightening the conditutiona parameters, has diminished the
incidence of such programs, at least in contracting and procurement. The post- Croson experience
of governments that continue to operate affirmative action programs in that area is ingtructive.>’
Many governments reevaluated their MBE programs in light of Croson, and modified them to
comport with the gpplicable standards. Typicdly, the centerpiece of a government's efforts has
been a "digparity study," conducted by outside experts, to andyze patterns and practicesin the
locd congtruction industry. The purpose of a disparity study is to determine whether there is
evidence of discriminationagaing minoritiesin the local congructionindustry that would judtify the
use of remedia racid and ethnic classifications in contracting and procurement. Some studiesaso
address the efficacy of race-neutra dternatives. In addition to obtaining a disparity study, some
governments have held public hearings in which they have received evidence about the workings
of the loca congtruction industry.

Post- Croson affirmative action programs in contracting and procurement tend to employ
flexible numerica goas and/or bidding preferences in which race or ethnicity isa"plus' factor in
the dlocationdecision, rather than ahard set-aside of the sort at issuein Croson. It appearsthat
meany of the post- Croson contracting and procurement programsthat rest on disparity studies have

" A comprehensive review of voluntary affirmative action in public employment a the state and local

leve after Crosonisbeyond the scope of this memorandum. We note that a number of the programs have
involvedremedid racia and ethnic dassifications in connectionwith hiring and promotiondecisonsinpolice
and fire departments. Some of the programs have been upheld, and others struck down. Compare
Peighta v. Metropalitan Dade County, 26 F.3d 1545 (11th Cir. 1994) (upholding race-based hiring goal

in county fire department under Croson) with Long v. City of Saginaw, 911 F.2d 1192 (6th Cir. 1990)

(striking down race-based hiring god in city police department under Croson and Wygant).
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not been chalengedincourt.5® At least one of the programs was sustained in litigation.> Another
was struck down asinconsistent withthe Croson standards.®® Challengesto other programswere
not resolved on summary judgment, and were remanded for further fact finding.% Contracting and
prowreerznem programs that were not changed after Croson have met withamixed receptioninthe
courts.

[1. Application of the Croson Standards at the Federal Leve

In essence, Adarand federdizes Croson, with one important caveat: Congress may be
entitled to some deference when it acts on the basis of race or ethnicity to remedy the effects of
discrimination. The Court in Adarand hinted that at least where a federd afirmaive action
programis congressiondly mandated, the Croson standards might gpply somewhat moreloosdly.
The Court concluded that it need not resolve whether and to what extent the judiciary should pay
specia deference to Congressin thisarea. The Court did, however, cite the opinions of various
Justices in Rullilove, Croson, and Metro Broadcasting concerning the sgnificance of Congress
express condtitutiond power to enforce the antidiscrimination guarantees of the Thirteenth and
Fourteenth Amendments -- under Section 2 of the former and Section 5 of the latter -- and the

%8 That has been true in Richmond. It is our understanding that the city conducted a post-Croson
disparity study and enacted anew MBE program that establishes a bidding preference of 20 points' for
prime contractors who pledge to meet agoal of subcontracting sixteenpercent of the dollar vaue of acity
contract to MBES. The programworksat the " prequdification” stage, whenthe city is determining itspool
of digible bidders on aproject. Once the pool is selected, the low bidder is avarded the contract.

%9 See Associated Gen. Contractorsv. Cadlition for Economic Equity, 950 F.2d 1401 (9thCir. 1991).

60 Associated Gen. Contractors v. City of New Haven, 791 F. Supp. 941 (D. Conn. 1992), vacated
on mootness grounds, 41 F.3d 62 (2d Cir. 1994).

61 Coral Congtr. Co. v. King County, 941 F.2d 910 (9th Cir. 1991), cert. denied, 502 U.S. 1033
(1992); Concrete Worksv. City and County of Denver, 36 F.3d 1513 (10th Cir. 1994), cert. denied, 115
S. Ct. 1315 (1995). The courtsin these two cases commented favorably on aspects of the programs at
issue and the disparity studies by which they are judtified.

2 We are aware of at least one such program that survived a motion for summary judgment and
apparently isdill ineffect today. See Cone Corp. v. Hillsborough County, 908 F.2d 908 (11th Cir.), cert.
denied, 498 U.S. 983 (1990). Othershave beeninvdidaed. See, eq., ODonndl Constr. Co. v. Didrict
of Columbia, 963 F.2d 420 (D.C. Cir. 1992); Contractors Assoc. v. City of Philaddphia, WL 11900
(E.D. Pa. Jan. 11, 1995); Arrow Office Supply Co. v. City of Detroit, 826 F. Supp. 1072 (E.D. Mich.
1993); E. Buddie Condtr. Co. v. City of Elyria, 773 F. Supp. 1018 (N.D. Ohio 1991); Man Line Paving
Co. v. Board of Educ., 725 F. Supp. 1349 (E.D. Pa. 1989).
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extent to which courts should defer to exercises of that authority that entall the use of racid and
ethnic dassfications to remedy discrimination. See 63 U.S.L.W. at 4531. Someof those opinions
indicate that evenunder gtrict scrutiny, Congress does not have to make findings of discrimination
withthe same degree of precisionasastateor loca government, and that Congress may be entitled
to some latitude withrespect to its sel ection of the means to the end of remedying discrimination.®®

In Eullilove, Justice Powell's concurring opinionsaid that evenunder strict scrutiny, “[t]he
degree of specificity required in the findings of discrimination and the breadth of discretion in the
choice of remedies may vary withthe nature and authority of agovernmenta body." Fullilove, 448
U.S. a 515 n.14 (Powdll, J.,, concurring). It wastherefore of paramount importance to Justice
Powdl that the raciad and ethnic classfication in Fullilove was prescribed by Congress, which,
Justice Powell admonished, "properly may-- and indeed must -- address directly the problems of
discriminationinour society.” |d. at 499. Justice Powell emphasi zed that Congresshas"theunique
condtitutiona power" to take such action under the enforcement clauses of the Thirteenth and
Fourteenth Amendments. 1d. at 500. See id. at 483 (plurdity opinion) (“[I]n no organ of
government, State or federa, does there repose amore comprehensive remedid power thaninthe
Congress, expresdy charged by the Condtitution with the competence and authority to enforce
equal protection guarantees."). Justice Powell observed that when Congress uses those powers,
it can paint witha broad brush, and can devise national remediesfor the nationa problemof racia

83 Section 1 of the Fourteenth Amendment prohibits states and municipdlities from denying personsthe
equa protection of the laws. Section 5 gives Congress the power to enforce that prohibition. Because
Section 1 of the Fourteenth Amendment only applies to states and municipaities, see United States v.
Guest, 383 U.S. 745, 755 (1966), it is uncertain whether Congress may act under Section 5 of that
amendment to remedy discrimination by purely private actors. See Adarand, 63 U.S.L.W. at 4538 n.10
(Stevens, J., dissnting) ("Because Congress has acted with respect to the States in enacting STURAA,
we need not revigt today the difficult question of 8§ 5's gpplicability to pure regulation of private
individuas"); Metro Broadcasting, 497 U.S. at 605 (O'Connor, J., dissenting) ("Section 5 empowers
Congress to act respecting the States, and of course this case concerns only the adminigtration of federal
programs by federa officids”). Nevertheless, remedia legidation adopted under Section 5 of the
Fourteenth Amendment does not necessarily have to act on the states directly. Indeed, when Congress
seeks to remedy discrimingtion by private parties, it may be indirectly remedying discrimination of the
states; for insome cases, private discriminationwas tolerated or expressy sanctionedbythestates. Private
discrimination, moreover, often can be remedied under the enforcement provisions of the Thirteenth
Amendment. Section 1 of that amendment prohibits davery and involuntary servitude. Section 2 gives
Congress the power to enforce that prohibition by passng remedid legidation desgned to diminate "the
badges and incidents of davery inthe United States.” Jones v. Alfred Mayer Co., 392 U.S. 409, 439
(1968). The Supreme Court has held that such legidation may be directed at remedying the discrimination
of private actors, aswell asthat of the states. 1d. at 438. See dso Runyon v. McCrary, 427 U.S. 160,
179 (1976). InEulilove, the plurdity opinionconcludedthat the Commerce Clause provided an additional
source of power under which Congress could adopt race-based legidation intended to remedy the
discriminatory conduct of private actors. See Fullilove, 448 U.S. at 475 (plurdity opinion).
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and ehnic discrimination. 1d. at 502-03 (Powell, J., concurring). Furthermore, Justice Powed|l said
that through repeated investigation of that problem, Congress has devel oped familiarity with the
nature and effectsof discrimination: "After Congresshaslegidated repeatedly inan areaof nationd
concern, its Members gain experience that may reduce the need for fresh hearings or prolonged
debate when Congress again considers action in that area” 1d. at 503. Because Congress need
not redocument the fact and history of discrimination each time it contemplates adopting a new
remedid measure, the findings that supported the Fullilove legidation were not restricted to the
actual findings that Congress made whenit enacted that measure. Rather, the record included "the
information and expertise that Congress acquires in the consideration and enactment of earlier
legidation." Id. A court reviewing arace-based remediad act of Congresstherefore " properly may
examine the total contemporary record of congressiona action dedling withthe problems of racia
discriminationagaingt [minorities].” 1d. Findly, Justice Powd | gave smilar deferenceto Congress
when it came to gpplying the narrow tailoring test. He said that in deciding how best to combat
discrimination in the country, the "Enforcement Clauses of the Thirteenth and Fourteenth
Amendmentsgive Congressa. . . measure of discretionto choose asuitable remedy.” Id. at 508.

Justice O'Connor's opinion in Croson is very muchinthe same vein. Shetoo commented
that Congress possesses "unique remedia powers. . . under 8 5 of the Fourteenth Amendment.”
Croson, 488 U.S. at 488 (plurdity opinion) (citing Fullilove, 448 U.S. & 483 (plurdity opinion)).
By contrast, state and local governments have "no specific congtitutiona mandate to enforce the
dictates of the Fourteenth Amendment,” but rather are subject to its "explicit congtraints.” 1d. at
490 (plurality opinion). Therefore, in Justice O'Connor'sview, state and local governments"must
identify discriminetion, public or private, withsome specificity before they may use race-conscious
rdief.” Id. at 504. Congress, on the other hand, can make, and "has made nationd findings that
there hasbeen societd discriminationinahost of filds.” 1d. It may therefore"identify and redress
the effects of society-wide discrimination” through the use of racial and ethnic classfications that
would be impermissible if adopted by astate or local government. 1d. at 490 (plurdity opinion).®*
Justice O'Connor cited her Croson opinion and reiterated these general points about the powers
of Congressin her Metro Broadcadting dissent. See 497 U.S. at 605 (O'Connor, J., dissenting)
("Congress has congderable latitude, presenting specia concerns for judicid review, when it
exercises its unique remedia powers . . . under 8§ 5 of the Fourteenth Amendment.”) (internal
quotations omitted).

It would be imprudent, however, to read too muchinto Justice Powe I'sopinionin Eullilove
and Justice O'Connor's opinionin Croson. They do not, for example, support the proposition that
Congress may Imply assert that because there has been general societa discrimination in this
country, legidative classfications based on race or ethnicity are anecessary remedy. The more

64 Justices Kennedy and Scalia declined to join that part of Justice O'Connor's opinion in Croson that
drew adistinction between the respective powers of Congress and state or local governmentsin the area
of affirmative action.
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probable congtruction of those opinionsis that Congress must have some particularized evidence
about the existence and effects of discriminationinthe sectors and industriesfor whichit prescribes
racia or ethnic classfications. For example, Congress established the Rullilove racia and ethnic
classificationto remedywhat the Court saw as the well-documented effects of discriminationinone
industry -- congtruction -- that had hindered the ability of minorities to gain access to public
contracting opportunities. See Fullilove, 448 U.S. at 505-06 (Powell, J., concurring); seeasoid.
a 473 (plurdity opinion).

Based on this reading of Croson and Fullilove, the endorsement in Adarand of dtrict
sorutiny of federal afirmetive action programs does not mean that Congress must find
discrimination in every jurisdiction or industry affected by such a measure (dthough it is unclear
whether, as a matter of narrow tailoring, the scope of a classification should be narrowed to
exclude regions and trades that have not been affected by the discrimination that is to be
remedied.). State and locd governments must identify discrimination with some precision within
their jurisdictions, Congress jurisdictionisthe nation asawhole. But after Adarand, Congressis
subject to the Croson "strong basis inevidence' standard. Under that standard, the genera history
of racia discrimination in the nation would not be a sufficient predicate for a remedid racia or
ethnic classfication. In addition, evidence of discriminaioninone sector or indugtry is not dways
probative of discrimination in other sectors and industries. For example, a history of lending
discrimination againgt minorities arguably cannot serve as a catch-dl judtification for racia and
ethnic dasdfications benefitting minority-owned firms through the entire economy; application of
the narrow tailoring test would suggest that if lending discriminationisthe problembeing addressed,
then the government should tackle it directly.®®

Furthermore, under the new standard, Congress probably does not have to hold a hearing
or draft areport each timeit adopts aremedid racid or ethnic classfication. But where such a
classfication rests on aprevious law or series of laws, those earlier measures must be supported
by aufficent evidence of the effects of discrimination. Andif thefindingsintheolder lavsaredde,
Congress or the pertinent agency may have to demonstrate the continued relevance of those
findings, this would satisfy the dement of the narrow tailoring test that looks to the duration of
classfications and whether they are subject to reevduation. Wheretherecord issparse, Congress
or the rlevant agency may have to develop it. That endeavor may involve the commissioning of
disparity sudies of the typethat state and locad governments around the country undertook after
Croson to demongtrate that remedid racia and ethnic classfications in public contracting are
warranted. Together, the myriad state and local studies may provide an important source of
evidence supporting the use by the federd government of nationd remedia measures in certain
sectors of the economy.

6 Patterns and practices of bank lending to minorities, may, however, reflect a significant "secondary
effect” of discrimination in particular sectors and industries, i.e., because of that discrimination, minorities
cannot accumulate the necessary capital and achieve the community standing necessary to qudify for loans.
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Whatever deference a court might accord to federd remedid legidation after Adarand, it
isundecided whether the same degree of deference would be accorded to nonremedid legidation.
In Metro Broadcadting, the mgority gave substantial deference to congressond judgments
regarding the need for diversity in broadcasting and the linkage betweenthe race of a broadcaster
and programming output. Metro Broadcasting, 497 U.S. a 566, 572-73, 591 n.43. The
dissentersdid not do so, precisaly because the dassficaions were nonremedid and hence, inthar
view, did not implicate Congress powers under the Enforcement Clauses of the Thirteenth and
Fourteenth Amendments. Id. at 605, 628-29 (O'Connor, J., dissenting).

Hndly, many exising federd afirmative action programs are not specificaly mandated by
Congress. Courts are unlikely to accord federal agencies acting without a congressiona mandate
the same degree of deference accorded judgments made by Congressitsdf. Agenciesdo not have
the "inditutiona competence” and explicit "congtitutional authority” that Congress possesses.
Adarand, 63 U.S.L.W. at 4538 (Stevens, J., dissenting).®® Although some existing agency
programs werenot expressdy mandated in the first ingtance in legidation, they may nonethelessbe
viewed by a court as having been mandated by Congress through subsequent congressional action.
For example, in Metro Broadcasting, the programs at issue were established by the FCC on its
own; Congress role waslimited to FCC oversight hearings and the passage of an appropriations
ridersthat precluded the FCC fromusing any fundsto reconsider or cancel itsprograms. 497 U.S.
at 572-79. The mgority concluded that thisrecord converted the FCC programs into measures
that had been "gpecifically approved -- indeed, mandated by Congress.” Id. at 563.

Under gtrict scrutiny, it is uncertain what level of congressond involvement is necessary
before acourt will review an agency's programwithdeference. What may be required isevidence
that Congress plainly has brought its own judgment to bear on the matter. Cf. Adarand, 63
U.S.L.W. at 4537 (Stevens, J., dissenting) ("An additiond reason for giving grester deference to
the Nationa Legidaturethanto alocd law-makingbodyisthat federa affirmative-actionprograms
represent thewill of our entire Nation's elected representatives . . . .") (emphasis added); id. at
4538 (Stevens, J., dissenting) ("Congressond deliberaions about a matter as important as
afirmative action should be accorded far greater deference thanthose of a State or municipdity.”)
(emphasis added).

IV.  Concluson

% See Milwaukee County Pavers Assn v. Fiedler, 710 F. Supp. 1532, 1540 n.3 (W.D. Wisc. 1989)
(noting that for purposes of judicid review of dfirmetive action measures, there is a digtinction between
congressionaly mandated measures and those that are "independently established” by afedera agency),
aff'd, 922 F.2d 419 (7th Cir.), cert. denied, 500 U.S. 954 (1991); f. Bakke, 438 U.S. at 309 (opinion
of Powdl, J)) (public universties, like many "isolated segmentsof our vast governmenta structure are not
competent to make [findings of nationd discrimination], & least in the absence of legidative mandates and
legidatively determined criterid’).
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Adarand makes it necessary to evaluate federal programs that use race or ethnicity as a
bas's for decisonmaking to determine if they comport with the strict scrutiny standard. No
afirmaive action program should be suspended prior to such an evaduation. The information
gathered by many agencies in connection with the President’s recent review of federd affirmative
action programs should prove helpful in this regard. In addition, appended to this memo is a
nonexhaudtive checklist of questions that provides initia guidance asto what should be considered
in that review process. Because the questions are just aguide, no single answer or combination
of answersis necessarily dispositive as to the vaidity of any given program.
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Appendix: Quesionsto Guide Review of Affirmative Action Programs

|. Authority

Isthe useof racid or ethnic criteria as abags for decisonmeaking mandated by legidation?
If not mandated, is it expressy authorized by legidation? If there is no express authorization, has
there been any indication of congressonal approval of an agency's action in the form of
gppropriationsridersor oversght hearings? Thesequestionsareimportant, because Congress may
be entitled to some measure of deference when it decides that racid and ethnic dassficationsare

necessay.

If there is no explict legidaive mandate, authorization, or approval, is the program
premised onanagency rule or regulationthat implementsa statute that, onitsface, is race-neutral ?
For example, some statutes require agencies to give preferences to "disadvantaged” individuds,
but do not establish a presumption that members of racial groups are disadvantaged. Such a
datute is race-neutral.  Other statutes, like those at issue in Adarand, require agencies to give
preferences to "disadvantaged” individuas, but establish arebuttable presumption that members
of racid groups are disadvantaged. Such a statute is race-conscious, because it authorizes
agenciesto useracid criteriain decisonmaking.

1. Purpose

What is the objective of the program? |sit intended to remedy discrimination, to foster
racid diversity in aparticular sector or industry, or to achieve some other purpose? Isit possble
to discern the purpose from the face the rdlevant statute or legidation? If not, does the record
underlying the rlevant legidation or regulation shed any light on the purpose of the program?

A. Factud Predicates Remedia Programs

If the program is intended to serve remedial objectives, what is the underlying factua
predicate of discrimination? |Is the program justified solely by reference to general societa
discrimination, generd assertions of discriminationin a particular sector or industry, or adtaistical
underrepresentation of minorities in asector or industry? Without more, these are impermissible
bases for afirmative action. If the discrimination to be remedied is more particularized, then the
program may satisfy Adarand. In assessing the nature of the factual predicate of discrimination,
the following factors should be taken into account:

1. Source. Where can the evidence be found? Isit contained in findings set forth in a
relevant statute or legidative history (committee reports and hearings)? |s evidence contained in
findings that an agency has made on its own in connection with a rulemaking process or in the
promulgation of guiddines? Do the findings expresdy or implicitly rest on findings made in
connection with a previous, related program (or series of programs)?
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2. Type. What isthe nature of the evidence? Isit datistica or documentary? Are the
datistics based on minority underrepresentation in a particular sector or industry compared to the
genera minority population? Or are the statistics more sophisticated and focused? For example,
do they attempt to identify the number of quaified minorities in the sector or industry or seek to
explanwhat that number would look like"but for" the exclus onary effects of discrimination? Does
the evidence seek to explain the secondary effects of discrimination -- for example, how the
inability of minorities to break into certain industries due to historic practices of excluson has
hindered ther ability to acquire the requisite capital and finencing? Smilarly, where hedth and
education programs are at issue, is there evidence on how discrimination has hampered minority
opportunity in those fidds, or is the evidence Smply based on generdized daims of societa
discrimination?  In addition to any statistical and documentary evidence, is there testimonia or
anecdotal evidenceof discriminationinthe record underlying the program-- for example, accounts
of the experiences of minorities and nonminoritiesin a particular field or industry?

3. Scope. Are the findings purported to be nationd in character and dimension? Or do
they reflect evidence of discrimination in certain regions or geographica areas?

4. "Authorship”. If Congress or an agency relied on reports and testimony of othersin
meking findings, who is the "author” of that information? The Census Bureau? The Genera
Accounting Office? Business and trade associations? Academic experts? Economists? (There
is no necessary hierarchy in assessing authorship, but the identity of the author may affect the
credibility of the findings)

5. Timing. Since the adoption of the program, have additiona findings of discrimination
been assembled by Congress or the agency that could serve to judtify the need for the program
when it was adopted? If not, cansuch evidence be readily assembled now? These questions go
to whether " post-enactment” evidence can be marshaed to support the conclusion that remedia
action was warranted when the program was first adopted.

B. Factua Predicate: Nonremedia Programs

Adarand does not directly address whether and to what extent nonremedia objectivesfor
affirmative action may conditute a compelling governmentd interest. At aminimum, to the extent
that an agency adminigers a nonremedid program intended to promote diversity, the factua
predicate must show that greater diversity would foster some larger societal goa beyond diversity
for diversty'ssake. Theleve and precison of empirica evidence supporting that nexus may vary,
depending onthe nature and purpose of a nonremedial program. For anonremedid program, the
source, type, scope, authorship, and timing of underlying findings should be assessed, just asfor
remedid programs.

[1. Narrow Tailoring

A. Race-Neutral Alternatives
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Did Congress or the agency consider race-neutra means to achieve the ends of the
programat the time it was adopted? Race-neutrd aternatives might include preferences based on
wedlth, income, education, family, geography. In the commercid setting, another such dterndive
is a preference for new, emerging businesses. Were any of these dternatives actudly tried and
exhausted? What wasthe nature and extent of the deliberation over any race-neutrd adternatives--
for example, congressional debate? agency rulemaking? Was there ajudgment that race-neutra
dternativeswould not be as efficacious as race-conscious measures? Did Congress or the agency
rely on previous cons derationand re ection of race-neutral dternativesin connection with aprior,
related race-conscious measure (or series of measures)?

B. Continued Need

How long has the program beeninexistence? Even if there wasacompdling justification
at the time of adoption, that may not be the case today. Thus, an agency must determine whether
thereis a continued need for the program. In that regard, does the program have an end date?
Has the end date beenmoved back? |sthe program subject to periodic oversight? What isthe
nature of that oversight -- does Congress play arole through hearings/reports, or does the agency
conduct the review or oversight on its own? Has the program ever been adjusted or modified in
light of a periodic review? What were the results of the most recent review and oversight
conducted by either Congress or the agency? |s there evidence of what might result if theracid
classfication were discontinued? For example, is there evidence of the current level of minority
participation in government contracting where racid criteria are not used (which may spesk to
whether discrimination can be remedied without a preference)?

C. Pool of Bendficiaries

Are the benefits of the program spread relaively equaly among minority individuas or
businesses? |sthere information on whether the same individuas or businessestend to resp most
of the benefits, and if so, whether thosebeneficiarieshave overcome discrimingtion? If the program
is intended to remedy discrimination againg minorities, does it include among its beneficiaries
subgroups that may not have been discriminated againgt? |sthereaprocedurefor tailoring the pool
of beneficiaries to exclude such subgroups? |s there a mechanism for evauating whether the
programis needed for ssgmentswithinalarger industry that have beenthe locus of discrimination?

D. Manner in Which Raceis Used

Does the program establish fixed numerica set-asides? Israce anexplicit requirement of
digibility for the program? If thereis no such facid requirement, does the program operate that
way in practice? Or israce just one of severa factors -- a"plus’ -- used in decisionmaking?
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Could the objectives of aprogramthat usesrace as arequirement for digibilitybeachievedthrough
amore flexible use of race?
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E Burden

What isthe nature of the burden imposed on persons who are not included inthe racia or
ethnic dasgficationthat the program establishes? Does the program displace those persons from
exiging pogitions/contracts? Doesit upset any settled expectations that they have? Evenif that is
not the case, the burden may be impermissible where the exclusonary impact istoo grest. What
is the exclusonary impact in terms of size and dimenson? What is the dollar vaue of the
contracts/grants/positions in question? Does the exclusionary impact of the program fal upon a
particular group or classof individuds or sectors, or isit more diffuse? What isthe extent of other
opportunities outsde the program? Are personswho are not eigible for the preference put at a
ggnificant competitive disadvantage as aresult of the program?

Water Ddlinger
Assgant Attorney Generd
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